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 MODULE INTRODUCTION  

Course has five Modules. Under this theme we have 

covered the following topics: 

Module I Introduction to Judiciary 

 

Module II Important Constitutional Legislations 

 

Module III Commercial and Business Lawa 

 

Module IV Social and Welfare Legislations 

 

Module V Dispute Resolutions and Special Laws 

 

 

These themes are dealt with through the introduction of students to the 

foundational concepts and practices of effective laws. The structure of the 

MODULES includes these skills, along with practical questions and MCQs. 

The MCQs are designed to help you think about the topic of the particular 

MODULE. 

We suggest that you complete all the activities in the modules, even those 

that you find relatively easy. This will reinforce your earlier learning. 

We hope you enjoy the MODULE. 

 

If you have any problems or queries, please contact us: 

School of Management Studies & Research, 
MATS University 
Aarang – Kharora, Highway, Arang, Chhattisgarh 493441 

MATS Centre for Distance and Online Education, MATS University
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Module I 

INTRODUCTION TO THE JUDICIARY 

1.0 Objectives 

• Understand the hierarchical structure of the Indian judiciary 

system 

• Analyze the constitutional provisions ensuring judicial 

independence 

• Examine the concepts of judicial review and judicial activism 

• Explore the evolution and impact of Public Interest Litigation 

Unit 1 Structure of the Indian Judiciary 

The Indian Judiciary: India has one of the oldest legal systems in the 

world. The current Indian legal structure is an amalgamation of native 

justice systems and those adopted during the British occupation, then 

modified and reformed again post independence (1947). The 

Constitution of India came into effect on January 26, 1950, and laid the 

foundation for a judicial system primarily set up to maintain the rule of 

law, safeguard fundamental rights and deliver justice to all citizens, 

irrespective of their social and economic status.The Supreme Court is at 

the top of the Indian judicial system which works as a unitary hierarchy 

followed by High Courts the state level and a system of subordinate 

courts at the district and local levels. This four-part framework means 

that individuals have access to justice at multiple levels, but that 

interpretation and application of the law and law enforcement remain in 

a unified line of work. Specific types of disputes have specialized 

tribunals and courts of original jurisdiction, often requiring expertise to 

adjudicate in a specialized area of law.It is a system of checks and 

balance, which has given India an independent in the form of judiciary, 

where in the power of executive and legislature is also controlled by the 

judicial decisions. This separation of powers, which is embodied in the 

Constitution, provides internal checks and balances within the 

MATS Centre for Distance and Online Education, MATS University
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democratic system as well as protection for the independence of the 

judiciary. The independence of the judiciary is understood to be 

essential for preserving constitutional tenets and safeguarding citizens' 

rights from what might be termed governmental overreach. 

Supreme Court of India 

The Supreme Court of India, which was developed on January 26 1950 

is the highest point of the Indian court structure. This organization, 

based in New Delhi, is the supreme constitutional court and the highest 

court of appeal in the country. From its architectural grandeur to its 

significance, the court building embodies elements that reflect the 

ideals of justice, wisdom, and equality as a true marvel housing the 

Supreme Court.The composition of the Supreme Court is dictated by a 

number of provisions that are laid down in the Constitution and 

consequently amended. The Bench has gone up in strength from eight 

judges, including the Chief Justice at the time, to ensure that the ever-

growing workload can be addressed. The sanctioned strength of the 

Supreme Court presently is thirty-four judges besides the Chief Justice 

of India. The increase also reflects the increasing complexity and 

volume of legal issues that need the Supreme Court’s seal of approval 

in a multihued, growing nation of more than a billion people.The 

appointment of judges to the Supreme Court is governed by an unusual 

system that has evolved through interpretation of the Constitution. In 

fact, the Constitution contemplated that presidential appointments 

would involve consultation with the Chief Justice. However, the 

appointment system transformed over a series of landmark judgments 

dubbed as the “Three Judges Cases” into the collegium system. Now 

under this system, a collegium consisting of the Chief Justice and four 

senior-most judges of the Supreme Court makes the recommendations 

for judicial appointments, which are then sent to the executive for 

approval. It is designed to freeze executive involvement in judicial 

appointments, thus protecting judicial independence.The criteria for 

eligibility to become a judge of the Supreme Court is defined in Article 

124(3) of the Constitution. The person should be a citizen of India and 

Judiciary and 
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having held the office of a High Court judge for five years or more or 

should have been an advocate in a High Court for ten years or more or 

be a distinguished jurist in the opinion of the President. However, these 

standards guarantee that those with more than adequate legal 

experience and knowledge hold the highest judicial office. 

Supreme Court judges remain in office until the age of 65 years. They 

can only be removed by a process of impeachment, which requires a 

special majority in both houses of Parliament. Judges are protected 

against arbitrary removal through this practice, which ensures judicial 

independence. In the centuries of constitutional history of India, no 

Supreme Court judge has yet been impeached, reflecting the high 

threshold of removal and the respect afforded to judicial service.The 

Supreme Court has original, appellate and advisory jurisdiction. Article 

131 prescribes the original jurisdiction, that is, a dispute between the 

Government of India and one or more states, or a dispute between the 

Government of India and any state or states, on one side, and one or 

more other states on the other side, or a dispute between two or more 

states. This gives the Supreme Court a federal stall to settle the score 

during federal disputes which plays a valuable role in balancing power 

across federal lines.The Supreme Court enjoys extensive appellate 

jurisdiction over appeals from High Courts on civil, criminal and 

constitutional matters. "Under Article 132, it provides that an appeal 

shall lie to the Supreme Court from any judgment, decree or final order 

of a High Court in a civil remedy only if the High Court certifies that 

the case involves a substantial question of law as to the interpretation 

of the Constitution", it added. Article 133 also provides for appeals in 

civil matters where the High Court certifies that the case involves a 

substantial question of law which is of general importance. 

Explanation of Articles 134 and 134A of the Constitution Article 134: 

Appeals in criminal matters.One of the most powerful facets of the 

Supreme Court’s jurisdiction is its ability to grant special leave to 

appeal under Article 136. This provision enables the Supreme Court to 

grant special leave to appeal from any judgment, decree, determination, 

Introduction To 
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sentence, or order in any cause or matter that has been brought before 

or made by any court or tribunal in the country of India, with the 

exception of matters pertaining to the armed forces. This rare power 

allows the Supreme Court to intervene in any case in which it sees fit to 

do so, ensuring that justice is ultimately fulfilled even in cases that 

might not fit within the traditional channel of appeal. 

Article 143 Advisory Jurisdiction of the Supreme Court empowers the 

President to seek the opinion of the Supreme Court upon the points of 

law or fact. While such opinions are not binding, they are highly 

influential and offer legal guidance on complex issues. This was called 

upon in several landmark cases where it concerned a question of 

constitutional interpretation and matters of national importance.One of 

the most amazing things about the Supreme Court is judicial review. 

While this power is not explicitly stated in the Constitution, it was 

derived from different provisions of the Constitution, such as Art. 13, 

32, 131-136, 141-144. Judicial review empowers the Supreme Court to 

challenge the legality of laws enacted by the legislature and actions by 

the executive branch. If such laws or acts being enacted are inconsistent 

with constitutional provisions, then such laws or acts can be declared 

void. This places the Supreme Court in the role of protector of the 

Constitution, ensuring that everything — laws, executive programs, 

governmental actions — is consistent with constitutional 

principles.Const. Article 32 imposes a special responsibility on the 

Supreme Court to protect fundamental rights. This article, frequently 

referred to as the ‘heart and soul of the Constitution’ by Dr. B.R. 

Ambedkar, enables a citizen to approach the Supreme Court directly to 

seek the enforcement of his fundamental rights. To apply for writing 

the process of habeas corpus, showing the process mandamus, showing 

the process quo warranto, and showing the process certiorari to enforce 

these rights, that are not simply a paper guarantee but enforceable 

entitlements.The Supreme Court long ago carved out numerous 

doctrines and principles to expand access to justice and safeguard 

fundamental rights. 1. Public Interest Litigation (PIL) emerged as a 

Judiciary and 
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technology in the late 1970s and early 1980s, enabling anyone 

interested in the plight of an underprivileged section of society to 

approach the court on their behalf. This development has revolutionized 

the concept of locus standi as traditionally construed, allowing easier 

access to justice for marginalized groups that may have been unable to 

pursue legal action otherwise.Another landmark contribution made by 

the Supreme Court to jurisprudence is the doctrine of basic structure, 

which was enunciated in the case of Kesavananda Bharati v. State of 

Kerala (1973) This doctrine asserts that though Parliament possesses 

the authority to amend the Constitution, it may not change its essential 

structure or framework. That principle has acted as a brake on 

constitutional amendments that could undermine key facets of the 

constitutional system. 

Throughout the years, the Supreme Court has been instrumental in 

influencing India's legal structure with its significant judgments. 

Judgments like Maneka Gandhi v. Union of India (1978) extending the 

right to life guaranteed under Article 21 to include the right to live with 

dignity; Vishaka v. State of Rajasthan (1997) laying down guidelines to 

prevent sexual harassment at the workplace; and Navtej Singh Johar v. 

Union of India (2018) decriminalizing consensual homosexual acts 

between adults, have highlighted the progressive role of the Court in 

enhancing individual rights and socio-economic changes.The Supreme 

Court is more than just an arbiter of cases; it also performs judicial 

administration and creates policy. Due to these legislative gaps, the 

Court has been exercising quasi-legislative powers in some areas 

through directives and guidelines. Although often labeled as overreach, 

this judicial activism has been pivotal in plugging governance gaps and 

safeguarding rights during legislative or executive inertia.The Supreme 

Court's operation is aided by an array of administrative mechanisms. 

The Registry of the Supreme Court, presided over by the Registrar 

General, administers the administrative aspects of the Court's work. 

The Court hears its matters in open court unless, in rare cases, privacy 

concerns require in-camera hearings. The Court generally sits in bench 

Introduction To 
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formations, depending on the nature and complexity of the matter, hears 

cases in Division Benches (two judges), Constitutional Benches (five 

or more judges) and Full Benches (all judges).The way the Supreme 

Court operates has seen a revolution in the digital age, particularly in 

recent years. With the introduction of e-filing, virtual hearings, and the 

Supreme Court Vidhik Anuvaad Software (SUVAS) that translates 

judgments into several Indian languages in real-time, access to justice 

has been improved. The court has even been conducting virtual 

hearings as part of a push during the pandemic to embrace technology. 

Notwithstanding its lofty stature, the Supreme Court is not without its 

challenges. The massive backlog of cases continues to be a chronic 

problem, with thousands of cases languishing for years. Judicial 

appointment delays, infrastructural constraints and procedural 

complexities have added to such backlog. The Court has introduced a 

host of measures such as specialised benches, simplified procedures, 

and promotion of alternative dispute resolution mechanisms to deal 

with this problem.The Supreme Court is sometimes on the other end of 

tension with other branches of government and principles, especially 

with regards to the limits of judicial power. The debates over judicial 

overreach vs. judicial activism speak to the fine line as to how 

separation of powers is maintained with effective checks and balances. 

These tensions, even if difficult, also serve the robust evolution of 

constitutional governance in India.In this context, the Supreme Court 

of India has emerged, over the decades, as the interpreter and custodian 

of the Constitution, remaking the trajectory of India as a democracy. Its 

judgments not only settled legal issues but also led to social change, 

governance reforms, and upholding the ideals of the Constitution. Since 

the past 76 years, the progression of the highest court from a colonial 

relic to a beacon of constitutional democracy is a testament to the 

evolution of the Indian legal apparatus and its accommodation to socio-

political-economic metamorphoses. 

High Courts 
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Important 

Legislature 

MATS Centre for Distance and Online Education, MATS University



7 
 

In India, the High Courts are the highest judicial forums at the state 

level, and they are the second tier of the Indian judiciary system. These 

courts have a rich historical legacy that dates back to the British era, 

having evolved as crucial institutions upholding justice and the values 

of constitution at the regional level. The initiation of the Higher 

Judiciary was with the coming of High Courts in 1862 to the 

presidency towns of Calcutta, Bombay and Madras under the Indian 

High Courts Act which replaced the earlier Supreme Courts functioned 

during the colonial rule. After independence, reorganization and 

creation of High Courts was made to meet the requirement of the 

federal structure of the Indian Union.Though Article 231 allows for a 

common High Court for two or more States and Union Territories, 

Article 214 of the Constitution of India enjoins the establishment of a 

High Court for each State. India presently has 25 High Courts; some 

of them have jurisdiction over more than one state or union territory. 

For example, the Punjab and Haryana High Court has jurisdiction over 

Punjab, Haryana and the Union Territory of Chandigarh, and the 

Gauhati High Court originally had jurisdiction over several 

northeastern states before separate High Courts were set up for some of 

these states.The territorial jurisdiction of High Courts types the 

organizational structure of High Courts. The High Courts generally 

have their principal seat at the capital of the concerned State and their 

other benches and circuit benches at other top cities within their 

jurisdiction. For instance, the principal seat of the Bombay High Court 

is located in Mumbai with benches in Nagpur, Aurangabad and Panaji 

(Goa). Similarly, the Calcutta High Court has circuit benches at Port 

Blair (Andaman and Nicobar Islands) and at Jalpaiguri. This 

arrangement decentralizes justice and makes it more accessible as 

litigants need not travel to the principal seat to seek judicial 

remedies.Each High Court caters to the specific jurisdiction and is 

structured at different levels with different powers depending on the 

caseloads and need of that jurisdiction. The number of judges is 

determined by the President of India in consultation with the Chief 

Justice of India and the Governor of the concerned state. Judicial 
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strength in the Delhi, Bombay, and Allahabad High Courts, among 

others, is sizeable owing to the heavy concentration of litigation in the 

area. The appointment process for the Chief Justice of a High Court 

involves the President consulting with both the Chief Justice of India 

and the Governor of the respective state, whilst the other judges are 

appointed based on the President's consultation with the Chief Justice 

of India, Chief Justice of the High Court, and the Governor. 

The appointment of High Court judges follows a collegium system 

similar to that of the Supreme Court. While the Chief Justice of India 

along with two senior-most apex court judges recommend the 

appointment of High Court Chief Justices, recommendations for other 

High Court judges are initiated for consultative consideration with two 

senior-most colleagues by the Chief Justice of the relevant High Court. 

These recommendations are then sent to the Supreme Court collegium, 

which forwards them after deliberation to the executive for approval. 

This complex process serves to guarantee judicial independence and 

seek merit in appointments.It is Article 217(2) of the Constitution that 

specifies qualifications for appointment as a High Court judge. A 

person who is a citizen of India and who has held a judicial office in 

India for not less than ten years, or has been an advocate in a High 

Court for not less than ten years. This is only because of the need to 

appoint qualified legal practitioners to these esteemed positions. Judges 

of High Court can hold office till the age of 62 years, which is lower 

than the retirement age of judges of Supreme Court. Before this age, 

they are removed through the same process of impeachment (which 

requires a special majority in both the houses of Parliament) as is 

applicable to the judges of the Supreme Court. They can also be 

transferred by the President to another High Court after consultation 

with the Chief Justice of India.High Court's jurisdiction is broad and 

complex in nature, and includes original, appellate, and supervisory 

jurisdiction. Original jurisdiction in a high court covers subjects like 

Company law, Matrimonial disputes, Contempt of court, Enforcement 

of fundamental rights, Election petitions, Admiralty, and Probate 

Judiciary and 
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matters. High Courts can issue writs under Article 226 for enforcing 

fundamental rights and also for “any other purpose”. This writ 

jurisdiction is wider than that of the Supreme Court, and it can be 

utilized not only in cases of violation of fundamental rights but also in 

violation of other legal rights, thus giving the High Court status of a 

popular forum for the citizens seeking legal remedies against 

administrative actions. 

High Courts have appellate jurisdiction in Civil and Criminal matters 

from District and other subordinate courts. In civil cases, High Courts 

are an appellate authority against decrees and orders of a district court; 

in a criminal case, High Courts hear appeals against the convictions 

and sentences passed by the Sessions Courts and other criminal courts. 

As courts of appeal, they provide a system to rectify errors and 

miscarriages of justice that can take place in the lower tiers of the 

judicial hierarchy.High courts have, among several other roles, 

supervisory jurisdiction over all courts and tribunals within their 

territorial jurisdiction. Article 227 gives High Courts the power of 

superintendence over all courts and tribunals throughout the territory in 

relation to which they exercise jurisdiction, except in the case of the 

courts or tribunals constituted by or under any law relating to the armed 

forces. The same supervisory authority empowers High Courts to 

demand records, to make, and issue, general rules, and to prescribe 

forms for the exercise of such courts in respect to the regulation of the 

practice and proceedings therein. This role creates consistency and 

fidelity to law throughout the judicial system in their jurisdiction.High 

Courts also have jurisdiction in revenue matters and can hear appeals 

from revenue tribunals and authorities. Moreover, they can also transfer 

cases from one subordinate court to any other subordinate court in its 

jurisdiction in the interest of justice. Most High Courts have separate 

division or benches for tax matters, company matters, intellectual 

property rights company matters, family matters, criminal matters, 35 

etc.Judicial review is one of the great functions of High Courts, which 

allows them to observe the legislative and executive actions of their 

Introduction To 
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respective Jurisdictions. Though their decisions on constitutional 

matters are appealable before the Supreme Court, High Courts are the 

first fora to deal with issues of a constitutional challenge and are thus 

the most important protectors of constitutional value at the level of 

states.The HCs also are vital as they dispense justice and supervise 

respective subordinate courts. The Chief Justice of High Court has 

administrative control of the court and is in-charge of distributing cases 

among various benches. The procedure followed in each High Court is 

different and varies across matters, however; it tends to follow the 

similar structure that is laid out in the civil and criminal procedure 

codes applicable all over India.Case filing, record-keeping and court 

operations are managed by the registry of a High Court, which is 

overseen by the Registrar General. High Court also covers the 

administrative side with sections for accounts, establishment, 

examination, protocol, library and others. --And you would agree that 

High Court has a lot of working class people from registrars to clerks, 

who play an important role in the system. 

Apart from adjudication, High Courts also play a crucial role in legal 

education and awareness through judicial academies, legal services 

authorities, and continuing education programs for judges, lawyers, 

etc. Most of the High Courts also publish law reports, which feature 

significant rulings by those courts, thus furthering the growth of legal 

literature and jurisprudence. It also runs other outreach programs to 

promote public awareness of the law.The constitution of India vests 

power and authority on High courts and the Supreme court, for the 

judiciary to function smoothly. High Courts have considerable 

independence in their operations, and the Supreme Court acts in an 

appellate capacity to their decisions and judgments. In this relation, the 

principle of stare decisis is applied and the decisions of the Supreme 

Court are binding on All the High Courts. A hierarchical system grants 

the appropriate court the right to issue decisions that create binding 

legal precedent, ensuring consistency in the law nationwide, while also 

allowing for some local variation to accommodate regional differences, 
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Important 

Legislature 

MATS Centre for Distance and Online Education, MATS University



11 
 

as long as these are in line with the overarching philosophy represented 

in the Constitution.The High Courts have to contend with many 

challenges in disposing of cases entrusted to them, the most glaring of 

them the huge backlog. Tens of millions of cases are pending in various 

High Courts, which in turn results in a delay in the delivery of justice. 

Judicial vacancies, inadequately structured infrastructure, complicated 

procedures, and bolstering litigation are some reasons leading to the 

backlog. In response, different reforms have been carried out on 

alternative dispute resolution processes; court computerization and 

case management systems.The Evolution of High Courts: Towards a 

Just System. From their colonial genesis to their present form as 

sentinels of justice at the levels of the states, High Courts have shaped 

themselves to the needs of a pluralistic and evolving democracy. High 

Courts, with their wide jurisdiction, upholding constitutional values, 

and availability for citizens ensure that justice is delivered and 

continues to be a part of the Indian system of integrated justice 

administration bridging the Supreme Court and subordinate courts. 

Subordinate Courts 

The subordinates' courts are the base of India's judicial pyramid 

comprising the third tier of the judicial system and the most accessible 

forums for common men to seek justice. They are the front-line 

institutions in the administration of justice, as these courts hear the vast 

majority of legal cases in the country. Subordinate courts are those that 

are located below a superior court and allow for a more reasonable and 

smooth appeal process.District based subordinate judiciary: In every 

district there are a number of courts performing various functions. The 

District and Sessions Judge is the head of the district judiciary 

presiding over the District and Sessions Court. This court is the Board 

civil court for the District and has jurisdiction in both civil in addition 

to criminal matters. The District Judge has administrative control over 

all subordinate courts in the district i.e. to allocate the cases, to ensure 

the performance and functioning of judiciary machinery in the 

district.The subordinate courts (courts below the District and Sessions 
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Court) come with two broad divisions – civil and criminal courts, that 

clearly maps out the jurisdictional limits. Hierarchically, in the civil 

spectrum Senior Civil Judges' Courts and Junior Civil Judges' Courts 

are also based on the nature of a civil suit. Common civil disputes and 

the relevant court are Property matter, Contractual dispute, 

Matrimonial dispute, and Succession matters. However, the pecuniary 

jurisdiction of such courts varies across states, and there are 

specialized courts for dealing with cases involving larger monetary 

claims.At the subordinate level the criminal court structure comprises 

Sessions Courts, Chief Judicial Magistrate Courts, and Judicial 

Magistrate Courts. Serious criminal offenses leading more than seven 

years are heard by the Sessions Court, presided by Sessions Judge, for 

example: murder, rape and dacoity cases. The Chief Judicial Magistrate 

Court deals with crimes punishable by a sentence of three years to 

seven years in prison, the judicial magistrate courts handle less serious 

offenses punishable with a sentence of up to three years in prison.There 

is a slight variation in the structure of criminal courts in metropolitan 

areas as Metropolitan Magistrates wield the power of Judicial 

Magistrates in non-metro areas. The needs of these urban areas and 

high population densities lead to regional variations in courts, with the 

Court of Small Causes handling specific civil matters, and Presidency 

Magistrates dealing with criminal cases.Subordinate courts are 

established and governed uniquely all over the country, and they differ 

according to the circumstances and the laws applicable in respective 

states. Certain states have unique court structures or designations that 

reflect historical legacies or specific regional needs. For example, in the 

states of Maharashtra and Gujarat, small value civil matters are tried 

before Courts of Small Causes in principal civil stations for prompt 

disposal, whereas in Kerala, the lowest rung of the civil court hierarchy 

is occupied by Munsiff Courts. 

District judges are selected through direct recruitment via competitive 

examination held by the High Court and by promoting judicial officers 

from the subordinate judiciary. Appointments of district judges under 
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Article 233 of the Constitution shall be made by the Governor of the 

state in consultation with the High Court. This provision has a 

significant implication since the High Court being the supervisory court 

over subordinate courts plays an essential role in ensuring the quality 

of appointments to the judicial services at the district level.For 

subordinate judicial officers below the district judge level, appointment 

is through an examination conducted by the Public Service 

Commission in consultation with the High Court. For that purpose, 

several states have the Judicial Service Commissions for recruiting 

judicial officers. These examinations have a prescribed pattern and 

syllabus which serves the purpose of assessing the candidates' 

understanding of judicial laws, procedural knowledge and analytical 

skills, thereby ensuring that only deserving candidates qualify for the 

judicial services.These vary state to state, but you will find 

qualifications to be appointed as a member of subordinate judiciary 

prescribed in respective law/rule. A law degree from a recognized 

university and enrollment as an advocate are basically minimum 

requirements. A candidate who has been an advocate or a Judicial 

Officer for the preceding seven years is eligible for direct recruitment to 

the post of District Judge. These credentials guarantee that people who 

dispense justice in the trenches have sufficient legal knowledge and 

professional experience.The jurisdiction and powers of subordinate 

courts are conferred to them through different procedural laws, they are 

mainly the Code of Civil Procedure, 1908, and the Code of Criminal 

Procedure, 1973. Jurisdiction in civil courts is territorial and pecuniary; 

a District Court can try cases of value up to one crore, while cases of 

higher value are tried in the High Court, and cases involving even 

higher value are heard in the Supreme Court. It prescribees the 

procedure to be followed in civil cases, from filing of suits to the 

execution of decrees.Criminal courts have jurisdiction depending on 

the nature and severity of offenses with regard to values, with different 

tiers of the courts able to try cases where there are differing penalties. 

The Code of Criminal Procedure lays down the procedure for 

investigation, trial and punishment of offenders in criminal cases, 
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providing uniformity and equality in criminal justice. In Magistrates' 

courts, a person can be sentenced to a maximum of three years of 

imprisonment; but in Sessions Courts, any sentence under law is 

permissible, including death sentence (but subject to confirmation by 

the High Court). 

They have an important role in making justice available to common 

people. These courts, which are located in district headquarters and 

small towns, are geographically accessible to their population. 

Litigation in subordinate courts is also economically feasible to a great 

extent, as the costs involved is relatively lower than that before the 

High Court or the Supreme Court. As an alternative, many subordinate 

courts have legal aid cells that offer free legal help to impoverished 

litigants, further facilitating access to justice.High Courts administer 

disciplinary control over the subordinate courts. Such supervisory role 

encompasses oversight of subordinate courts; oversight of performance 

of judicial officers; management of complaints against judicial officers; 

and establishment of performance standards. The High Courts in the 

country also make rules and practices directions for subordinate courts 

to secure uniformity of procedure and practice throughout the state.The 

administrative structure supporting subordinate courts includes court 

staff such as clerks, stenographers, process servers, and other 

administrative personnel who assist in the daily functioning of the 

courts. However, the situation is different in various parts of the 

country, where subordinate court infrastructure varies sharply; some 

sub-courts are digitally well-equipped with ample physical facilities 

and support staff, others need better technological tools and personnel 

to help with the proceedings.The recent e-Courts project for the 

modernization of subordinate courts, led by the Law Ministry, is 

another significant initiative in this direction. It includes 

computerization of court processes, e-filing of cases, digitization of 

court records, video conferencing facilities, etc. All these interventions 

are technology driven and focused on minimizing the paperwork and 

speeding up the case management while bringing more transparency 
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into the judicial framework.Judicially hosted Lok Adalats, mediation 

centres and conciliation facilities are increasingly being integrated with 

the subordinate judiciary and these provide litigants the option for 

amicable settlement of disputes. In particular, a large number of case 

disposal is done through compromise and reconciliation in lok adalats, 

alleviating the burden from formal court hearings. Numerous district 

courts include a permanent mediation center, which helps parties reach 

negotiated settlements of many kinds of disputes, particularly family 

matters and business law disputes.Specialized courts have been created 

within the subordinate judiciary to deal with specific types of cases, 

leading to more expertise and efficiency in adjudication. Such as 

Family Courts for matrimonial disputes, Consumer Forums for 

Consumer complaints, Motor Accident Claims Tribunals for accident 

compensation cases, Special Courts for economic offences, etc. Though 

these specialized courts work under separate statutes, they are part of 

the subordinate judiciary—being administratively supervised by the 

District Judge and the High Court. 

Disposal rates, pendency statistics, quality of judgments and redress of 

grievance in relation to procedural norms make the performance 

metrics for subordinate courts. These metrics are reviewed periodically 

by High Courts and directions for improvement wherever needed, are 

issued. It also helps to monitor and assess the performance of 

subordinate courts to achieve the desired national objective of 

expeditious disposal of cases by enabling real-time access to 

information about case status and judicial statistics.The full court, 

headed by Acting Chief Justice K.A. Joseph, observed that “delays in 

disposal of the cases have serious ramification on delivery of justice as 

a number of cases remain pending for years or decades together”. Such 

delays not only deny litigants timely justice but also undermine public 

faith in the judicial system. Reforms to reduce delays have been 

repeatedly suggested by various committees and commissions such as 

increasing the strength of judicial officers, streamlining procedures, 

utilising alternative dispute resolution mechanisms, and, using 
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technology for case management.Another critical issue for subordinate 

courts is infrastructure deficiencies. Many courts still function out of 

substandard or run-down buildings that provide very little to judges, 

court staff, litigants and advocates. However, the shortage of 

courtrooms, chambers, and support facilities directly impacts the 

working conditions of judicial officers and staff, which in turn affect 

their efficiency and productivity. Central and state governments have 

realized the problem and have taken flagship projects for improving 

court infrastructure; however, the efforts have been uneven across 

states.Judicial officers and staff training and capacity building is 

another area that needs attention. Though institutions like state judicial 

academies give training to newly appointed judicial officers, the 

continuous professional development and specialization options are 

constrained. The changing nature of dispute, changing legal principle 

and advancement of technology requires continual training and skill 

updation for judicial officer to effectively carryout their 

responsibilities.Reform is needed to face these challenges and enhance 

the functions of subordinate courts and several initiatives have been 

taken in this direction. Such initiatives include the National Mission 

for Justice Delivery and Legal Reforms to reduce delays and arrears in 

courts, the e-Courts project aimed at technology-based modernization 

and amendments to procedural laws to simplify and expedite judicial 

processes. Different states have implemented various innovative 

solutions with varying success--case flow management systems, 

evening courts, and mobile courts in various jurisdictions. 

New initiatives in judicial context which engages citizens at the local 

level are intended to ensure that justice is within reach of each 

community and meets the community needs. Gram Nyayalayas ( 

Village Courts ) established under Gram Nyayalayas Act, 2008 aims to 

provide cheap justice to the people in rural area at their door step. 

These courts have streamlined procedures and focus on conciliation, 

which is especially well-suited for rural disputes. A parallel institution, 

Nari Adalats (Women's Courts) in some states aims to deal with the 
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issues of women rights and gender justice through a mix of formal and 

community-centered approaches for conflict resolution.While the 

Supreme Court and the High Courts are primarily common law courts, 

the subordinate judiciary serves as the backbone of our legal system 

and interfaces directly with citizens. Judicial behavior, competence and 

integrity of subordinate court judges play an important role in shaping 

people's trust in judicial institutions. In cognizant of this reality, a 

greater emphasis is thus being placed on judicial ethics, accountability, 

and public service orientation in the training and evaluation of judicial 

officers.By balancing between old practices and new trends, preserving 

the spirit of justice while fitting the society requirements and 

technology advancements, the subordinate judiciary will decide its 

destiny in future. The mission is a combined effort of digitalization, 

procedural reforms, and institutional strengthening to evolve 

subordinate courts into an efficient, accessible, and technology-driven 

institution. Without it, the Indian justice system wlil face greater 

struggles in maintaining its integrity; and hence, it is imperative that 

subordinate courts are empowered; they must perform a foundational 

role in the judicial pyramid. 

Tribunals and Special Courts 

Through this process, the system of tribunals and special courts in India 

aims to provide a high-quality, cost-effective resolution mechanism to 

taxes and business-related disputes through a specialized, efficient and 

process-flexible adjudicatory system. These courts supplement the 

regular court system and have been increased in number greatly since 

independence to deal with the increasing complexity and diversity of 

legal disputes in a fast-changing society. Instituting these specialized 

forums is a practical solution to the delivery of justice, acknowledging 

that there are disputes which need special knowledge, rapid resolution, 

and procedural adjustments, that the general structure of the court is 

inadequate to handle fully.India primarily introduced a system of 

tribunals through the initial enactment which paved the way for a 

widespread structure, allowing for a wide variety of subject matters. 
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The constitutionally recognized tribunals are that of Articles 323A and 

323B which were inserted by 42nd Amendment in 1976. Parliament is 

empowered to create administrative tribunals to adjudicate disputes 

related to recruitment and conditions of service of persons appointed to 

public services under Article 323A. A) Article 323 B provides for the 

establishment by appropriate legislature of tribunals for adjudication of 

disputes relating to any of the following matters or any other matter, 

which may be specified by the appropriate legislature, namely, (i) 

Taxation (ii) Foreign exchange (iii) Industrial and labour disputes (iv) 

Land reforms (v) Ceiling on urban property (vi) Elections.There are a 

number of factors that explain establishment of tribunals. First, these 

bodies introduce specialized expertise into the adjudication process, 

with their members having relevant technical knowledge or experience 

in the respective field. Second, tribunals generally have less formal 

procedures than ordinary courts, which allows disputes to be resolved 

more quickly. Third, they relieve regular courts of the burden of 

handling specialized categories of cases. Fourth, tribunals can adopt 

innovative approaches more suited to the nature of disputes needs 

improving the quality and relevance of adjudication.The administrative 

tribunals are the most important type of tribunals and CAT is the most 

notable of the administrative tribunal. CAT was set up under the 

Administrative Tribunals Act, 1985 to hear disputes pertaining to 

recruitment and service conditions of persons appointed to the services 

of the Union and of the officers and servants of the Supreme Court. 

CAT has significantly eased the High Courts in respect of service 

matters with its principal bench at Delhi and regional benches around 

the country. Such administrative tribunals, one for the Union services 

and another for state government employees, have already been set up 

by the Union government (and soon by various states) to adjudicate 

disputes over service matters of the state government employees. 

The Armed Forces Tribunal (AFT), established by the enactment of the 

Armed Forces Tribunal Act, 2007, is yet another administrative tribunal 

that pertains specifically to the service matters and disciplinary matters 
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concerning the armed forces. The tribunal consists of both judicial and 

administrative members with both original and appellate jurisdiction 

over military service disputes to ensure a fair process.In the area of 

taxation, specialized tribunals have been created for the assessment and 

collection of taxes. The second-highest level in terms of hierarchy, 

income tax appellate tribunal (ITAT) is one of the oldest tribunals in 

India since its inception in 1941, per dealing withe appeals against 

orders of income tax authorities. There also exists an appellate tribunal 

for indirect taxes such as the Customs, Excise and Service Tax 

Appellate Tribunal (CESTAT). These tribunals have created 

considerable jurisprudence on taxation and are generally regarded as 

independent and experts in their field.In addition to these institutions, 

some specialized tribunals have also been established to review cases 

about economic and commercial disputes in effective and rapid 

adjudication mechanisms. (Note: The Competition Appellate Tribunal, 

which handled appeals against orders of the Competition Commission 

of India, was later superseded by the National Company Law Appellate 

Tribunal (NCLAT) as a part of Indian corporate restructuring.) The 

Securities Appellate Tribunal hears appeals against orders made by 

statutory agencies, such as the Securities and Exchange Board of India 

(SEBI), aimed to protect investors and re-establish market integrity.One 

of the most remarkable institutional innovation in terms of the 

adjudicatory machanism of corporate disputes has been the 

constitution of the NCLT and the NCLAT, under Companies Act, 2013. 

The responsibilities were assigned to these tribunals incs1uding what 

functioned until commonly by the Company Law Board, High Courts 

in company matters, and Board for Industrial and Financial 

Reconstruction. Regulating corporate litigation, including mergers, 

amalgamations and restructuring, has been the domain of these 

tribunals which have also helped reduce delays in the process, making 

doing business easier.It aims to provide specialized forums for different 

classes of litigants and has addressed environmental matters through 

the dedicated National Green Tribunal (NGT) under the National Green 

Tribunal Act, 2010. The NGT, also with its principal bench at Delhi and 
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zonal benches at other parts of the country, deals with relevant issues 

related to protection and conservation of the environment, forests and 

other natural resources, and enforcement of the right to environment. 

The NGT, which consists of judges and expert members, brings 

multidisciplinary expertise to environmental adjudication, balancing 

atural virtue with developmental necessities. 

vUnder the Consumer Protection Act, there is a three-tier system (State 

forums, National forum, and District forum) of consumer forums to 

address consumer complaints. These are the District Consumer 

Disputes Redressal Forum at the district level, State Consumer Disputes 

Redressal Commission at the state level, and National Consumer 

Disputes Redressal Commission at the national level. The significance 

of these forums stems from the accessible and affordable mechanism 

which gives consumers a chance to seek redress for unfair trade 

practices, inadequate services and defective products, thereby 

enhancing consumer protection in the marketplace to a great 

extent.Industrial and Labor Disputes have established adjudicatory 

mechanisms for themselves, with Industrial Tribunals and Labor Courts 

set up under the Industrial Disputes Act, 1947. These bodies are not to 

resolve disputes between an employer and a worker(s), to facilitate 

industrial harmony and protect the rights of the workers. Such 

specialized tribunals provide an efficient adjudication of industrial 

relations and labor laws by relevant adjudicators and are helpful in 

appropriate and balanced decisions.The DRTs and DRATs, which 

operate under the Recovery of Debts Due to Banks and Financial 

Institutions (RDBDFI) Act, 1993, are dedicated forums for adjudication 

of claims of banks and financial institutions against the defaulting 

borrowers. The process of recovery using these tribunals is also 

speedier, requiring less time and physical resources as compared to the 

settlement of lawsuits through normal civil courts. These tribunals 

were established due to rising non-performing assets of the banking 

sector and the need for quick debt recovery systems.Intellectual 

property was a subject of specialized attention through the 
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establishment of the Intellectual Property Appellate Board (IPAB), 

which heard appeals from the decisions of the Registrar of Trademarks, 

Patents and Geographical Indications. While the IPAB has now been 

abolished in 2021 with almost all its functi... The enactment of the 

Commercial Courts Act, 2015 resulted in the establishment of 

specialized Commercial Courts (which included commercial disputes 

involving Intellectual Property) with the aim to expedite the process of 

commercial litigation.And more often these tribunals are a mix of 

judges and expert people in technical aspects, indicating a need for 

both legal knowledge and domain knowledge. Judicial members are 

typically individuals with a judicial background and most of the time 

retired judges of the Supreme Court or High Courts. Thus, they ensure 

adherence to the legal principles and procedural fairness. Technical or 

expert members contribute specialized knowledge in domains such as 

taxation, environment, corporate affairs, or economics that allows them 

to provide domain-specific inputs that inform the adjudication 

process.The appointment process for tribunal members varies across 

different tribunals but generally involves a selection committee that 

recommends candidates to the government. The independence of 

tribunals has been a matter of judicial scrutiny, with the Supreme Court 

laying down guidelines to ensure that these bodies function 

independently without executive interference.  

 

 

 

 

 

 

 

 

MATS Centre for Distance and Online Education, MATS University



22 
 

Unit 2 Independence of Judiciary 

The independence of the judiciary stands as one of the most 

fundamental pillars of democratic governance, representing the 

cornerstone upon which the rule of law is built and sustained. This 

principle ensures that judicial decisions are rendered free from external 

pressures, political interference, or the influence of other governmental 

branches. Judicial independence is not merely an abstract legal concept 

but a practical necessity for safeguarding citizens' rights and 

maintaining public confidence in the legal system. At its core, an 

independent judiciary serves as the ultimate guardian of constitutional 

values, ensuring that governmental actions remain within the 

boundaries established by law and that individual liberties are protected 

against potential encroachments. The concept of judicial independence 

has evolved significantly throughout legal history, transitioning from 

rudimentary protections in early legal systems to the sophisticated 

constitutional safeguards present in modern democracies. This 

evolution reflects the growing recognition that justice cannot be 

properly administered when judges are subject to external control or 

manipulation. Today, judicial independence encompasses multiple 

dimensions—institutional, decisional, and personal—each requiring 

specific protections and guarantees to function effectively. The 

institutional dimension focuses on the judiciary as a separate branch of 

government with its own authority and sphere of action. Decisional 

independence protects the judge's ability to decide cases based solely 

on facts and law. Personal independence shields individual judges from 

repercussions related to their judicial decisions, ensuring they can rule 

without fear of personal consequences. 

The significance of judicial independence extends far beyond the 

courtroom, affecting virtually every aspect of democratic society. It 

ensures equal treatment before the law regardless of wealth, status, or 

political connections; it provides a necessary check on governmental 

power; it creates a stable and predictable legal environment essential 

for economic development; and it protects fundamental rights even 
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when doing so may be politically unpopular. Without judicial 

independence, the concept of constitutional governance becomes 

largely meaningless, as rights and limitations enshrined in 

constitutional documents would remain unenforceable against those 

holding political power. The subsequent sections will examine the 

various mechanisms through which judicial independence is established 

and maintained, focusing specifically on constitutional provisions, 

appointment and removal processes, judicial accountability 

mechanisms, and the critical role of financial and administrative 

autonomy in preserving judicial independence. 

Constitutional Provisions 

Constitutional provisions form the bedrock upon which judicial 

independence is constructed, providing the fundamental legal 

framework that shields the judiciary from encroachment by other 

governmental branches. These provisions typically establish the 

judiciary as a distinct and coequal branch of government, explicitly 

articulating its powers, limitations, and relationship with other 

governmental entities. The entrenchment of judicial independence 

within constitutional texts serves a critical purpose—it elevates these 

protections above ordinary legislation, requiring the more demanding 

process of constitutional amendment to alter them. This constitutional 

status creates a formidable barrier against transient political majorities 

that might otherwise be tempted to undermine judicial autonomy when 

facing unfavorable court decisions. Most democratic constitutions 

contain explicit declarations regarding judicial independence, often 

stating in unequivocal terms that judges shall be independent and 

subject only to the constitution and the law. These declarations establish 

a normative foundation that guides the interpretation of more specific 

provisions and fills potential gaps in the constitutional framework. 

Beyond these general pronouncements, constitutions typically include 

detailed provisions addressing various aspects of judicial independence. 

These include the establishment of judicial tenure, often extending to 

life or until a mandatory retirement age; protection against salary 
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diminution during a judge's term of office; immunity from civil liability 

for judicial acts; and structural protections regarding the organization of 

courts. The precise formulation of these provisions varies significantly 

across jurisdictions, reflecting different legal traditions, historical 

experiences, and political contexts. Constitutional provisions frequently 

delineate clear boundaries between judicial authority and the powers of 

legislative and executive branches. This separation of powers doctrine 

serves as a crucial mechanism for preserving judicial independence by 

preventing other branches from encroaching upon judicial functions. 

Many constitutions explicitly prohibit other governmental branches 

from interfering with judicial proceedings, reversing judicial decisions 

outside established appellate processes, or reassigning judges for 

political reasons. Additionally, constitutions often contain provisions 

establishing the judiciary's jurisdiction, particularly its authority to 

review the constitutionality of legislation and executive actions. This 

power of judicial review represents perhaps the most significant 

manifestation of judicial independence, as it enables courts to invalidate 

actions of other governmental branches that contravene constitutional 

norms. 

The effectiveness of constitutional provisions protecting judicial 

independence depends significantly on their specificity, 

comprehensiveness, and enforceability. Vague or incomplete provisions 

may leave critical aspects of judicial independence vulnerable to 

legislative or executive intrusion. Similarly, the absence of effective 

enforcement mechanisms may render even the most robust 

constitutional protections merely aspirational. The most effective 

constitutional frameworks combine clear substantive protections with 

procedural mechanisms that allow the judiciary to defend its 

independence when threatened. These mechanisms might include the 

power to invalidate unconstitutional intrusions on judicial authority, 

financial guarantees ensuring adequate resources, and structural 

protections regarding court organization and administration. When 

properly formulated and enforced, constitutional provisions create a 
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powerful shield protecting judicial independence against both overt 

attacks and subtle erosion, ensuring that courts can fulfill their essential 

role in upholding the rule of law and protecting individual rights. The 

historical development of constitutional provisions protecting judicial 

independence reveals an expanding recognition of the multifaceted 

nature of these protections. Early constitutional systems often focused 

primarily on protecting judges from removal or salary reduction, 

reflecting concerns about direct executive interference with judicial 

decision-making. Modern constitutions have progressively incorporated 

more comprehensive protections addressing additional dimensions of 

judicial independence, including administrative autonomy, budgetary 

security, and protection against indirect pressures such as case 

reassignment or court restructuring. This evolution reflects growing 

sophistication in understanding the various ways judicial independence 

can be compromised and the corresponding need for multifaceted 

constitutional safeguards. Despite these advances, constitutional 

provisions alone remain insufficient to guarantee judicial independence 

in practice. These formal protections must be complemented by a 

supportive political culture that respects judicial autonomy, robust 

institutional mechanisms for implementing constitutional guarantees, 

and an engaged civil society that vigilantly defends the independence of 

courts even when their decisions prove controversial or politically 

inconvenient. 

Appointment and Removal of Judges 

The processes governing the appointment and removal of judges 

constitute critical mechanisms through which judicial independence is 

either safeguarded or undermined. These procedures directly influence 

the composition of the judiciary and create powerful incentive 

structures that shape judicial behavior. Appointment systems that 

insulate judicial selection from political control help ensure that courts 

are staffed by qualified individuals committed to impartial justice rather 

than political loyalty. Conversely, removal processes that adequately 

protect judges from retribution for unpopular decisions enable them to 
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rule according to law without fear of personal consequences. Together, 

these mechanisms form an essential structural foundation for judicial 

independence, determining whether judges can truly function as 

independent arbiters of law or whether they remain vulnerable to 

external pressures and influences. Judicial appointment systems vary 

widely across jurisdictions, reflecting different constitutional traditions 

and political arrangements. These systems generally fall into several 

broad categories, each with distinct implications for judicial 

independence. Merit-based selection systems emphasize professional 

qualifications and typically involve independent commissions that 

screen candidates and recommend the most qualified individuals for 

appointment. Political appointment systems grant appointment 

authority to executive or legislative officials, sometimes with 

confirmation requirements that create a check on this authority. 

Electoral systems, whether partisan or non-partisan, subject judicial 

candidates to popular vote. Hybrid systems combine elements of 

multiple approaches, such as initial political appointment followed by 

retention elections. Each system presents different advantages and 

challenges for judicial independence. Merit-based systems generally 

provide the strongest insulation from political pressure during the 

selection process but may lack democratic legitimacy. Political 

appointment systems offer democratic accountability but risk 

prioritizing political alignment over judicial competence. Electoral 

systems maximize democratic input but potentially subject judges to 

political pressures incompatible with impartial justice. 

The criteria employed in judicial selection significantly impact the 

character and quality of the resulting judiciary. Effective selection 

systems prioritize substantive qualifications including legal knowledge, 

professional experience, intellectual capacity, and ethical integrity. 

These systems also typically consider broader representational 

concerns, seeking to ensure that the judiciary reflects the diversity of 

the society it serves in terms of gender, ethnicity, professional 

background, and geographic distribution. The weight assigned to 
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different selection criteria varies across systems, with some 

emphasizing technical legal expertise while others place greater value 

on candidates' understanding of social context or demonstrated 

commitment to constitutional values. The most robust selection 

processes incorporate transparent procedures that enable public scrutiny 

and meaningful evaluation of candidates against established criteria. 

This transparency helps prevent appointments based primarily on 

political connections or ideological alignment, promoting instead the 

selection of individuals with the professional qualifications and 

personal integrity necessary for independent judicial functioning. 

Removal procedures for judges represent the counterpart to 

appointment systems in the structural protection of judicial 

independence. These procedures typically establish high thresholds for 

judicial removal, limited to serious misconduct or incapacity rather than 

mere disagreement with judicial decisions. Most democratic systems 

permit removal only through formal processes with significant 

procedural protections, including specific charges, opportunities for 

defense, and requirements for supermajority votes in legislative bodies 

or determinations by independent judicial councils. These procedural 

safeguards help ensure that removal threats cannot be used to intimidate 

judges or influence their decisions in pending cases. The effectiveness 

of removal protections depends not only on formal rules but also on 

political culture and institutional norms. Even robust constitutional 

protections may prove insufficient if political actors are willing to 

circumvent or ignore established procedures or if informal sanctions 

substitute for formal removal. Conversely, strong institutional norms 

against politically motivated removal can sometimes compensate for 

weaker formal protections, creating a practical security of tenure that 

supports judicial independence despite theoretical vulnerability. 

Beyond formal appointment and removal processes, tenure provisions 

represent another critical element in protecting judicial independence. 

Most democratic systems provide judges with lengthy or lifetime 

tenure, subject only to mandatory retirement ages or removal for 
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specified causes. This security of tenure insulates judges from the need 

to curry favor with political authorities to maintain their positions, 

enabling decisions based on legal rather than political considerations. 

Some systems employ fixed, non-renewable terms as an alternative 

approach, seeking to balance independence concerns with mechanisms 

for periodic renewal of the judiciary. The duration of judicial terms 

significantly impacts independence, with longer terms generally 

providing greater insulation from external pressures. Similarly, 

prohibitions against renewable terms help prevent judges from tailoring 

their decisions to improve reappointment prospects. These tenure 

provisions interact with appointment and removal procedures to create 

a comprehensive framework that either strengthens or undermines 

judicial independence, depending on their specific formulation and 

implementation within each legal system. The most effective systems 

for protecting judicial independence through appointment and removal 

processes typically incorporate multiple institutional actors, creating 

checks and balances that prevent any single entity from controlling 

judicial selection or termination. These multi-institutional approaches 

might include judicial councils with diverse membership, involvement 

of bar associations or other professional bodies, requirements for 

consultation with judicial leadership, or supermajority requirements for 

confirmation or removal. By dispersing authority across different 

institutional actors with varying interests and perspectives, these 

systems reduce the risk of partisan capture and promote the selection of 

qualified, independent-minded judges. Additionally, effective systems 

typically include transparency requirements that subject appointment 

and removal decisions to public scrutiny, creating accountability for 

these critical choices while simultaneously protecting the independence 

of individual judges once they assume office. When properly designed 

and implemented, these structural protections for appointment and 

removal create a judiciary capable of rendering decisions without fear 

or favor, fulfilling the essential promise of judicial independence in 

constitutional governance. 
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Judicial Accountability 

Judicial accountability represents the necessary counterbalance to 

judicial independence, ensuring that the substantial power exercised by 

courts remains subject to appropriate constraints and oversight. Far 

from undermining independence, properly structured accountability 

mechanisms actually strengthen it by maintaining public confidence in 

the judiciary and preventing legitimate critiques from escalating into 

more intrusive reforms that might genuinely threaten judicial autonomy. 

The relationship between independence and accountability is thus 

complementary rather than adversarial—both are essential for a 

judiciary that is simultaneously empowered to resist improper 

influences and constrained from abusing that power. The challenge lies 

in designing accountability measures that effectively address potential 

judicial misconduct or incompetence without creating avenues for 

political interference with legitimate judicial functions. This delicate 

balance requires carefully calibrated mechanisms that promote 

transparency and responsible judicial conduct while preserving judges' 

ability to make decisions without external pressure or manipulation. 

Ethical frameworks represent a foundational component of judicial 

accountability, establishing standards that guide and constrain judicial 

behavior both on and off the bench. These frameworks typically include 

detailed codes of judicial conduct addressing matters such as conflict of 

interest, appropriate extrajudicial activities, requirements for recusal, 

limitations on political involvement, and obligations of impartiality and 

diligence. Effective ethical frameworks are characterized by clear and 

specific standards that provide meaningful guidance for judges 

navigating complex situations. They also incorporate educational 

components that help judges understand and internalize ethical 

principles rather than merely comply with technical rules. The 

enforcement of these standards generally occurs through disciplinary 

systems administered primarily by the judiciary itself, with graduated 

sanctions ranging from private counseling for minor infractions to 

public censure or removal recommendations for serious misconduct. 
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This self-regulatory approach helps preserve judicial independence by 

keeping disciplinary authority largely within the judicial branch while 

still providing meaningful accountability for ethical violations. 

Transparency mechanisms form another crucial dimension of judicial 

accountability, enabling public scrutiny of judicial actions and 

decisions. These mechanisms include public access to court 

proceedings, publication of judicial decisions with explanatory 

reasoning, disclosure of judges' financial interests and potential 

conflicts, and availability of information about court performance and 

efficiency. Transparency requirements operate on the principle that 

judges should be accountable primarily through reasoned explanation 

of their decisions rather than from external control or sanctions. By 

exposing judicial decision-making to public view, transparency creates 

both formal and informal accountability, as judges must justify their 

rulings through persuasive legal reasoning that withstands professional 

and public scrutiny. Transparency also helps prevent corruption and 

favoritism by making it more difficult to conceal improper influences 

on judicial decisions. The most effective transparency regimes balance 

maximum disclosure of judicial actions with appropriate protections for 

sensitive information, such as details that might compromise witness 

safety or legitimate privacy interests of litigants. Performance 

evaluation systems represent a more formalized approach to judicial 

accountability, assessing judges against established metrics related to 

efficiency, legal knowledge, and professional conduct. These systems 

vary significantly in their design, ranging from purely developmental 

evaluations focused on professional growth to consequential 

assessments linked to retention or promotion decisions. Effective 

evaluation systems incorporate multiple assessment criteria beyond 

mere case disposition statistics, including qualities such as legal 

reasoning, courtroom management, and treatment of participants in the 

legal process. They typically gather input from diverse sources 

including lawyers, litigants, court staff, and peer judges to create a 

comprehensive picture of judicial performance. When properly 
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implemented, these systems promote accountability while respecting 

independence by focusing on process-oriented measures rather than the 

substantive outcomes of specific cases. This focus allows meaningful 

assessment of judicial performance without creating pressure to decide 

cases according to external preferences rather than legal requirements. 

The most sophisticated evaluation systems are carefully designed to 

avoid creating incentives that might undermine judicial independence, 

such as pressure to rule in ways that please those conducting the 

evaluations or to prioritize case processing speed over careful legal 

analysis. 

Appellate review constitutes a fundamental accountability mechanism 

within the judicial system itself, subjecting individual judicial decisions 

to scrutiny by higher courts. This hierarchical oversight provides a 

structured process for correcting legal errors and ensures consistent 

application of law across different courts and cases. Unlike external 

accountability mechanisms that may threaten judicial independence, 

appellate review represents an internal check that preserves the 

judiciary's authority to interpret law while still providing accountability 

for individual judges. The effectiveness of appellate review as an 

accountability mechanism depends on factors including the scope of 

review, the accessibility of appellate processes to litigants, and the 

quality and independence of the appellate courts themselves. Systems 

with meaningful appellate review typically establish clear error 

correction functions, develop precedential guidance through principled 

legal reasoning, and maintain reasonable timeframes for appellate 

resolution. These features ensure that appellate review serves as a 

genuine accountability mechanism rather than merely a procedural 

formality, creating real constraints on arbitrary or erroneous decision-

making by individual judges. The most effective accountability 

frameworks balance multiple mechanisms operating at different levels, 

creating overlapping systems that collectively ensure responsible 

judicial conduct without threatening legitimate independence. These 

multi-layered approaches typically combine self-regulatory disciplinary 
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systems for ethical violations, transparency requirements enabling 

public scrutiny, performance evaluations promoting professional 

development, and appellate processes correcting legal errors. By 

distributing accountability across different mechanisms with varying 

focuses and authorities, these systems reduce the risk that any single 

accountability measure might become a vehicle for improper influence 

over judicial decision-making. The relationship between these various 

accountability mechanisms and judicial independence depends 

critically on their specific design and implementation. Accountability 

measures focused on process rather than outcomes, administered 

primarily within the judiciary itself, and limited to addressing genuine 

misconduct or incompetence generally strengthen rather than 

undermine judicial independence. Conversely, accountability 

mechanisms that punish judges for unpopular but legally sound 

decisions, subject individual rulings to non-judicial review, or impose 

outcome-based performance metrics tend to compromise the core 

independence necessary for impartial adjudication. The challenge for 

constitutional systems lies in designing accountability frameworks that 

navigate this distinction effectively, providing meaningful oversight 

while preserving the essential independence that enables courts to 

fulfill their constitutional role. 

Financial and Administrative Autonomy 

Financial and administrative autonomy constitute essential yet often 

overlooked dimensions of judicial independence. While discussions of 

judicial independence frequently focus on decisional autonomy and 

protection from explicit political interference, the practical ability of 

courts to function effectively depends significantly on control over their 

budgets, personnel, and administrative operations. A judiciary that 

remains formally independent in its decision-making but lacks adequate 

financial resources or administrative authority becomes vulnerable to 

subtle forms of influence and obstruction. Insufficient funding can 

cripple court operations, creating case backlogs that undermine justice 

and potentially pushing judges toward expedient rather than correct 
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decisions. Similarly, external control over administrative matters such 

as case assignment, personnel management, and technological 

resources can be manipulated to pressure or punish judges for their 

decisions. Recognizing these vulnerabilities, modern approaches to 

judicial independence increasingly emphasize the critical importance of 

financial and administrative autonomy alongside more traditional 

protections for decisional independence.Budgetary independence 

represents a foundational element of judicial autonomy, encompassing 

both the process through which judicial budgets are determined and the 

subsequent control over allocated funds. Effective budgetary 

independence typically involves several key components. First, the 

judiciary generally participates directly in formulating its budget 

request rather than having needs determined solely by executive 

agencies. Second, the budget approval process includes protections 

against arbitrary reductions, sometimes through constitutional 

guarantees of minimum funding levels or requirements that any 

reductions be justified by general fiscal conditions affecting all 

government branches equally. Third, once funds are appropriated, the 

judiciary retains significant discretion regarding their allocation and 

expenditure within the judicial system, rather than facing line-item 

control by external authorities. These components collectively ensure 

that the judiciary receives adequate resources to fulfill its constitutional 

functions and maintains control over how those resources are deployed, 

reducing vulnerability to financial pressure or manipulation by other 

governmental branches. 

The actual sufficiency of judicial budgets significantly impacts courts' 

ability to function independently in practice. Inadequate funding creates 

multiple threats to judicial independence, including excessive caseloads 

that compromise decision quality, insufficient staff support that slows 

case processing, antiquated facilities that undermine public respect, and 

judicial compensation levels that discourage qualified candidates from 

seeking or remaining in judicial positions. These practical constraints 

can compromise independence as effectively as more direct political 
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interference, as judges struggling with overwhelming caseloads and 

inadequate resources may feel pressure to process cases quickly rather 

than correctly or may become more susceptible to external influences 

that promise resource improvements in exchange for favorable 

decisions. Ensuring adequate financial support for the judiciary thus 

constitutes an essential component of meaningful judicial 

independence, requiring political commitment to maintain court 

funding even when judicial decisions prove controversial or 

unpopular.Administrative autonomy encompasses the judiciary's 

authority to manage its internal operations without external control or 

interference. This dimension of judicial independence includes 

authority over matters such as case assignment procedures, court 

schedules, personnel management, information systems, and 

courthouse facilities. When the judiciary controls these administrative 

functions, it can implement procedures that support efficient case 

processing while ensuring fair and impartial adjudication. Conversely, 

external control over these functions creates opportunities for subtle 

interference with judicial independence through administrative actions 

that affect judges' ability to decide cases effectively. For example, 

external authorities might manipulate case assignments to ensure 

politically sensitive matters reach sympathetic judges, impose 

unrealistic scheduling requirements that compromise decision quality, 

or withhold necessary staff or technological resources from judges who 

render disfavored decisions. Recognizing these risks, effective systems 

for protecting judicial independence typically vest administrative 

authority primarily within the judicial branch itself, often through 

judicial councils or similar bodies that oversee administrative matters 

while insulating individual judges from direct management 

responsibilities. 

Court administration structures vary significantly across jurisdictions, 

reflecting different approaches to balancing judicial independence with 

administrative efficiency and accountability. Some systems employ 

professional court administrators working under judicial supervision, 
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combining specialized management expertise with ultimate judicial 

authority over administrative policies. Others vest administrative 

authority directly in senior judges or chief judges, emphasizing judicial 

control at the potential cost of management specialization. Still others 

establish judicial councils with mixed membership including judges, 

lawyers, and public representatives to oversee administrative matters, 

seeking to balance judicial perspectives with broader input. The 

relationship between these administrative structures and judicial 

independence depends significantly on their composition, authority, and 

accountability. Administrative bodies dominated by executive 

appointees or subject to external direction may compromise 

independence despite formal judicial participation. Conversely, purely 

judicial administrative bodies may maximize independence but 

potentially sacrifice administrative expertise or public accountability. 

The most effective systems typically establish administrative structures 

with substantial judicial participation but also appropriate professional 

expertise and transparent processes, creating administrative autonomy 

that supports rather than undermines the judiciary's core adjudicative 

functions.The allocation of administrative authority within the judiciary 

itself raises additional considerations for judicial independence. 

Excessive centralization of administrative power in supreme courts or 

judicial councils may protect the judiciary from external interference 

while potentially creating problematic hierarchical pressure within the 

judicial branch. Judges whose advancement, assignments, or resources 

depend entirely on higher judicial authorities may feel subtle pressure 

to align decisions with the preferences of those authorities, 

compromising the internal independence that enables judges to decide 

cases according to their own understanding of legal requirements. 

Effective administrative structures typically balance centralized 

coordination with appropriate autonomy for individual judges regarding 

their core adjudicative responsibilities. This balance often involves 

centralized authority over systemic issues such as budgeting, 

technology infrastructure, and general personnel policies, combined 

with individual judicial authority over matters directly affecting case 
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decisions such as scheduling, case management approaches, and 

courtroom procedures. By distributing administrative authority 

appropriately within the judiciary, these balanced approaches protect 

independence from both external interference and problematic internal 

pressure, creating conditions for truly independent adjudication. 

The relationship between financial and administrative autonomy and 

other dimensions of judicial independence is fundamentally 

interconnected rather than separate. Inadequate financial resources or 

external administrative control can undermine even the strongest 

constitutional protections for judicial tenure or decision-making 

authority. Conversely, robust financial and administrative autonomy can 

sometimes compensate for weaknesses in formal constitutional 

protections by creating practical independence in the judiciary's daily 

operations. The most effective systems for protecting judicial 

independence recognize these interconnections, establishing 

comprehensive frameworks that address all dimensions of 

independence rather than focusing exclusively on formal decision-

making authority or protection from removal. These integrated 

approaches recognize that judicial independence requires both freedom 

from direct interference with judicial decisions and the practical 

capacity to function effectively as an independent institution. By 

ensuring adequate resources and administrative autonomy alongside 

traditional protections against direct interference, these comprehensive 

approaches create the conditions necessary for courts to fulfill their 

essential role in constitutional governance, providing meaningful 

checks on governmental power and protection for individual rights 

even in the face of political pressure or popular opposition. 

The independence of the judiciary stands as an indispensable element 

of constitutional governance, providing the foundation upon which the 

rule of law rests and through which constitutional rights and limitations 

gain practical effect. This independence manifests through multiple 

interconnected dimensions, each requiring specific protections and 

guarantees. Constitutional provisions establish the fundamental 
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framework, elevating judicial independence above ordinary political 

processes and articulating the judiciary's status as a separate and 

coequal branch of government. Appointment and removal processes 

determine who serves as judges and under what conditions they may be 

removed, creating either vulnerability to external pressure or insulation 

that enables independent decision-making. Accountability mechanisms 

ensure that judicial power remains constrained by appropriate limits 

while avoiding forms of oversight that might compromise legitimate 

judicial functions. Financial and administrative autonomy provides the 

practical capacity for courts to operate effectively without dependence 

on other governmental branches for essential resources or operational 

support.The relationship between these various dimensions of judicial 

independence highlights the necessity of comprehensive approaches 

that address multiple potential vulnerabilities rather than focusing 

exclusively on any single aspect. Constitutional protections remain 

largely symbolic without appointment processes that select qualified, 

independent-minded judges and removal provisions that protect them 

from retaliation for unpopular decisions. Similarly, even judges with 

secure tenure and formal decision-making authority may find their 

independence compromised if they lack adequate financial resources or 

face external control over administrative matters affecting their courts' 

operations. Effective systems for protecting judicial independence 

recognize these interconnections, establishing integrated frameworks 

that address potential threats across all dimensions of judicial 

functioning.The ultimate significance of judicial independence extends 

far beyond the judiciary itself, affecting the entire constitutional system 

and the rights of all citizens within it. Independent courts provide 

essential checks against governmental overreach, ensuring that 

constitutional limitations on governmental power maintain practical 

force rather than merely theoretical existence. They protect individual 

rights even when doing so proves politically unpopular, upholding 

constitutional commitments against transient majority preferences. 

They create predictable legal environments necessary for economic 

development, social stability, and public confidence in governmental 
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institutions. Perhaps most fundamentally, they transform constitutional 

promises into living realities, giving practical effect to abstract 

principles of limited government, individual rights, and equal treatment 

under law. 

Despite its fundamental importance, judicial independence faces 

persistent challenges in both established and emerging democracies. 

Political actors frustrated by judicial decisions that constrain their 

authority frequently seek to undermine judicial independence through 

various mechanisms, from court-packing schemes to budget restrictions 

to public delegitimization campaigns. Even well-intentioned reforms 

can sometimes compromise independence through unintended 

consequences, particularly when focusing exclusively on accountability 

without adequate attention to independence concerns. In an era of 

democratic backsliding in multiple regions, judicial independence has 

become a focal point of constitutional struggles, with courts either 

serving as bulwarks against authoritarian tendencies or becoming 

captured instruments of aspiring autocrats.Preserving judicial 

independence in the face of these challenges requires more than formal 

legal protections alone. It demands vigilant defense by legal 

professionals, civil society organizations, and citizens who recognize its 

fundamental importance to constitutional governance. It requires 

political leaders willing to accept judicial decisions that constrain their 

authority, demonstrating commitment to constitutional principles even 

when politically inconvenient. Most fundamentally, it depends on 

broader democratic culture that values the rule of law above short-term 

political victories and recognizes independent courts as essential 

guardians of constitutional values rather than obstacles to majority will. 

When supported by this combination of formal protections and civic 

commitment, judicial independence enables courts to fulfill their 

essential role in constitutional systems—ensuring that government 

remains limited by law, that rights receive protection even against 

majority preferences, and that justice is administered without fear or 
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favor in accordance with constitutional principles rather than political 

expediency. 
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Unit 3 Judicial Review and Judicial Activism: Concept, Evolution, 

and Challenges in India 

Concept and Constitutional Basis 

It enshrined the doctrine of judicial review—the most important single 

contribution to constitutional jurisprudence by our newly minted 

Court—that courts have power to examine and invalidate government 

action that exceeds its constitutional limits. It is a core protection in 

democracies, making sure the legislature or executive stay in line with 

the Constitution. The very idea of judicial review is rooted in the idea 

of constitutional supremacy, the belief that the constitution is the 

supreme law of the land, and all other laws or acts taken by the 

government need to measure against it. The constitutional framework 

provides hierarchical legal norms, and thus the necessity of an 

independent judiciary to interpret constitutional provisions and settle 

disputes between common statutory law and constitutional law.While 

judicial review in India is inspired by other constitutional experiences 

in the world especially that of America with Marbury v. Madison that 

established it, its constitutional footing is different and informed by the 

particular historical, political and social context of India. Aware of the 

dangers of unchecked discretion exercised at the hands of the state, the 

draftsmen of the Indian Constitution embedded features like judicial 

review as part of the constitutional framework. Unlike the United 

States, where judicial review developed through judicial interpretation, 

the Indian Constitution explicitly provides for this power in various 

provisions scattered in the constitutional text. 

The basis of judicial review is laid down in Article 13 of the Indian 

Constitution, which provides that laws inconsistent with or in 

derogation of the fundamental rights shall be void to the extent of such 

inconsistency. This provision not only empowerment but encumber 

courts to examine the legislation to test whether it is constitutionally 

valid especially as regards protection of fundamental rights. Article 13 

is omnibus in character and applies not just to post-constitution 
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legislation but to laws repugnant to constitutional standards, applicable 

to entire legal corpus. The word "law" under this article has been 

construed broadly to mean not only legislative enactments but also 

ordinances, bye-laws, rules, regulations, notifications, customs and 

usages having the force of law.The vertical dimension of India's 

constitutional architecture is complemented and secured by Article 32, 

which empowers the Supreme Court to issue writs and detain people in 

public interest for the enforcement of fundamental rights, thereby 

further entrenching judicial review at the level of enforcement. Dr. B.R. 

Ambedkar called this article the “heart and soul” of the Constitution, 

which directly affords citizens the right to approach the apex court for 

constitutional remedies. Likewise, the provision of Article 226 that 

grants High Courts power to issue writs not only for the enforcement of 

fundamental rights, but also for "any other purpose" widens the scope 

of judicial review beyond violation of fundamental rights to include 

general violation of the Constitution and other laws.The distribution of 

legislative powers between the Union and States under the Seventh 

Schedule, and Articles 245 and 246, provides a further dimension to 

judicial review. Such provisions give courts the authority to determine 

whether legislation is situated in the appropriate legislative field or 

violates the principles of federalism set out in the constitutional 

arrangement. Articles 131, 132, 133, 134, 134A also confer the 

jurisdiction of the Supreme Court over constitutional matters and the 

adversities relating to constitutional interpretation, providing that it is 

the final authority on constitutional issues. 

The principle of separation of powers also serves as the foundation for 

the concept of judicial review in the Indian constitutional framework, 

although not mentioned explicitly in the Constitution. The tripartite 

separation of government powers assumes checks and balances which 

include judicial scrutiny of legislative and executive action. This 

implied constitutional architecture has been acknowledged through 

judicial pronouncements, most notably in Kesavananda Bharati v. State 

of Kerala, in which the Supreme Court conceptualised the separation of 
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powers as an element of what is the "basic structure" of the 

Constitution, and which cannot be abrogated even through 

constitutional amendments.The oath of office for judges in the Third 

Schedule sworn under India's constitutional framework and 

committing them to "uphold the Constitution and the laws", only 

further consolidates the constitutional basis of judicial review in India. 

This oath renders judicial review a grave constitutional duty rather than 

just an institutional power, thereby requiring judges to invalidate 

governmental action when they run afoul of constitutional principles. A 

clear institutional commitment to ensure judicial independence is also 

found in constitutional provisions guaranteeing security of tenure, fixed 

salaries, and insulation from political pressures, and these enable the 

exercise of judicial review effectively.In India, the idea of judicial 

review has developed through the decade-long processes of judicial 

interpretation. The Supreme Court, particularly through the evolution 

of the "basic structure doctrine" in Kesavananda Bharati, has 

systematically broadened what this well has entailed beyond the textual 

definitions initially envisaged. This decision laid down the law that 

though Parliament has the competence to amend the Constitution, it 

cannot change the basic structure or the framework of it, resulting in 

even constitutional amendments being subject to judicial review. This 

doctrinal innovation is an Indian contribution to world constitutional 

jurisprudence, pushing the judicial review envelope to its logical 

conclusion by integrating some eternal constitutional principles into the 

fabric of the written constitution, principles that lie outside the formal 

amendment process.Thus, the constitutional foundation for the Indian 

system of judicial review goes beyond the textual provisions to include 

structure-based principles, judicial doctrines and institutional designs 

that together enshrine a comprehensive hierarchical framework for 

constitutional adjudication. This complex foundation mirrors the 

constitutional framers' prescience in constructing a political system that 

balances popular governance with constitutional constraints, 

majoritarian preferences with minority rights, and governmental 

efficacy with legal accountability. 
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Scope and Limitations 

Judicial review extends substantive but within definite scope in India, 

while it has boundaries and limits. The review powers of the Indian 

Judiciary are primarily categorized into three branches: review of 

legislative actions, review of executive decisions and review of 

administrative determinations. These spheres embody their separate 

preferences, review standards and jurisprudential sensibilities that 

collectively lead to define the wide yet confined nature of judicial 

review in the Indian constitutional framework.When reviewing 

legislative enactments, courts use different standards of scrutiny 

depending on the type of rights at stake and the constitutional 

provisions triggered. Laws restricting fundamental rights generally 

excited closer scrutiny, especially when involving rights to equality, 

speech, or the free exercise of religion. For various rights, the Supreme 

Court has evolved different and nuanced tests — the “reasonable 

classification” test for equality claims under Article 14, the “public 

order” and “reasonable restrictions” analysis for the expression rights 

under Article 19, and the “essential religious practices” doctrine for 

religious freedom under Articles 25 and 26. These two different 

approaches illustrate a judicial awareness that the strength of the 

review must match the constitutional significance of the right 

involved.Legislative review is not limited to fundamental rights but 

also involves principles of federalism, where courts ask whether the 

legislature has overstepped the contours of power specified in the 

Seventh Schedule. This inquiry is governed by the principle of "pith 

and substance," where courts must look to both the true pith and 

substance of legislation to need to establish if they are valid under the 

constitution if it needs to be within the constituent structure. Courts also 

consider whether legislation followed the required constitutional 

procedures, including, for certain types of state legislation, presidential 

assent under Article 254. It is critical to impress upon the courts that 

the power to review ordinary legislation is qualitatively different from 
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its authority vis-a-vis constitutional amendments since the outer limits 

of Parliament's amending power are set by the basic structure doctrine. 

The second major area of judicial review, which is examined 

principally through the prism of administrative law principles, is the 

executive and administrative actions. Authorities’ conduct is also 

subject to legal scrutiny ( juristic scope of the authority’s action), 

procedural propriety ( adherence to the principle of natural justice) and 

jurisprudence ( arbitrariness or capriciousness). The evolution of 

“wednesbury unreasonableness” expectations in Indian law, a 

borrowing from English administrative law, allows courts to strike 

down decisions so arbitrary that no reasonable authority could arrive at 

it. Public interest litigation has greatly increased this review ambit, 

allowing judges to step in to address executive inaction or systemic 

administrative failures that violate constitutional rights.The third 

domain includes delegated legislation, that is, rules, regulations, and 

notifications issued by administrative authorities in exercise of 

statutory powers. Courts subject these instruments to mid-term 

processes to ensure that they: 1) do not exceed the limits of delegation 

(ie the permissible form of the parent statute); 2) follow any required 

processes prescribed by the enabling legislation; and 3) conform to 

constitutional guarantees, especially those regarding fundamental 

rights. The doctrine of excessive delegation operates to further limit the 

legislature's ability to transfer essential functions of legislative power to 

others without sufficient policy guidelines to constrain the discretion of 

the delegate, so it generally prevents the executive from taking over 

unchecked rule-making power.Judicial review in India, despite its vast 

sweep, is performed within narrow constraints, some of which have 

their origins in the Constitution, while the balance has been developed 

in the spirit of judicial self-restraint. First and foremost among 

constitutional limitations is Article 122, which curtails judicial inquiry 

into the proceedings of Parliament, giving haec verba immunity from 

judicial inquiry to the internal workings of the legislature. Article 212 

similarly protects state legislative deliberations against judicial scrutiny. 
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These provisions set “parliamentary privilege” as a constitutional limit 

on judicial review, though the courts have over the years constrained 

that immunity by differentiating between procedural irregularities 

(immune from review) and substantive constitutional violations (open 

to judicial scrutiny). 

Article 31B read with Ninth Schedule excludes certain laws, from 

judicial review. The laws included under this schedule are theoretically 

immunized against being challenged on the grounds of violation of 

fundamental rights. An extraordinary limitation on this immunity has 

been placed by the Supreme Court in I.R. Coelho v. State of Tamil 

Nadu (2007), where it held that pre-Kesavananda amendments to the 

Ninth Schedule retain protection, albeit those that are included 

thereafter should cohere with the basic structure test, and thus an 

example of how judicial doctrines can do less abstract modifications of 

seemingly absolute constitutional limitations.Another gray area are 

ordinances passed by the President or Governors when the legislature is 

in recess. While the action was initially viewed as immune from 

substantive review based on the “satisfaction” doctrine, the Supreme 

Court ruled in Krishna Kumar v. State of Bihar (2017) that presidential 

or gubernatorial satisfaction with respect to the urgency of action in a 

particular case is justiciable, albeit courts afford great deference to the 

same. This evolution reflects the judiciary's ability to reconceptualize 

apparent limitations into qualified restrictions using interpretational 

tools.Political questions and policy matters are self-imposed 

limitations, and the courts usually defer to executive expertise and 

democratic prerogatives in foreign affairs, national security and 

economic policy formulation. Although not formally adopted in Indian 

jurisprudence, the political question doctrine appears as a `reluctance 

by courts to adjudicate cases raising issues that are fundamentally 

political in nature or involve standards that are not, nor should be, 

manageable by the courts'. But over time, this deference has eroded, 

particularly through public interest litigation where courts have 

increasingly looked at whether policy decisions infringe on 
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fundamental rights or constitutional principles.As courts often lack the 

expertise in technical or scientific fields, and resources to conduct a 

thorough policy analysis, those institutional capacity constraints 

constrain the ambit of judicial review further. These limitations have 

been recognized by the judiciary leading to creation of new 

mechanisms such as establishment of expert committees, court 

appointed panels and continuation of mandamus to empower courts to 

monitor the implementation of their orders and free them from 

ascertaining technical details by having it done through specialized 

bodies. These adaptive approaches allow the judiciary to overcome 

some institutional challenges without overstepping its function under 

the Constitution. 

Remedial limitations take a parallel form with regard to their 

constraints on the judicial review, where courts recognize limits on their 

ability to make comprehensive remedies for complex social problems 

or systemicremedial violations. To be sure, the separation of powers 

principle generally prevents courts from directly legislating or 

otherwise implementing their own policy preferences, and directive 

judgments and continuing mandamus orders have somewhat widened 

the zone of remedial flexibility. The Supreme Court has, at times, 

provided detailed implementation directives in dealing with questions 

of institutional failure, especially in cases concerning the environment 

or human rights, but general intervention has been a matter of debate as 

it can be seen to infringe on the domains of the legislature and the 

executive.Another limitation is known as the doctrine of severability, 

allowing courts to strike only unconstitutional provisions and have the 

remainder of legislation remain in effect if possible. This type of 

surgical approach to judicial review both respects legislative 

prerogatives by limiting judicial interference with democratic 

processes. The same applies with regards to interpretive resources like 

“reading down” that courts use to interpret ambiguous provisions in a 

constitutional manner rather than declaring them invalid on grounds of 

vagueness, which reflects another form of judicial restraint.Temporal 
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constraints also limit review by judicial authorities, as courts generally 

avoid giving advisory opinions on hypothetical questions and instead 

require an actual controversy for adjudication. Nonetheless, the 

Supreme Court's advisory jurisdiction, delineated under Article 143, 

allows for a narrow exception wherein constitutional questions can be 

referred by the President for judicial opinion. Moreover, courts have 

also created justiciability doctrines about standing, ripeness, and 

mootness that regulate access to judicial review based on 

considerations of time.This array of restrictions embodies the 

constitution's delicate balance between vesting courts with the authority 

to protect constitutional supremacy while avoiding a venturous 

judiciary that could subvert democratic governance. Consequently, the 

height and depth of the judicial review in India are both sublime—large 

enough to ensure the protection of constitutional ethos, yet limited 

enough to defer to democratic procedures and institutional capacities of 

coordinate branches. 

Developments of Judicial Activism in India 

A tale of Controversies the story of Judicial activism in India is an 

interesting journey alongside the Political, Social, and constitutional 

progress made by the country. The evolving relationship of the Indian 

judiciary with the sovereign has unfolded in phases, from cautious start 

to assertive interventions, and reflected a nuanced self-understanding—

an adaptive institutional role—in meeting emerging governance 

challenges, with constitutional mandates caught in a kaleidoscope of 

socio-political dynamics. The evolutionary journey can be framed in a 

few distinct phases, each marked by certain judicial philosophies and 

significant verdicts that may have progressively endeavoured in setting 

the boundaries of the judicial activism in the Indian background.The 

first few decades following independence (1950-1967) are 

characterized by a relatively moderate judiciary, which took a positivist 

view of the constitution. At this stage in its development, the Supreme 

Court showed great deference to the legislative branch, especially when 

it came to property rights and land reform laws. In the early cases such 
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as A.K. Gopalan v. State of Madras (1950), the Court adopted a hyper-

literal and compartmentalized interpretation of fundamental rights, 

rejecting the importation of the substantive due process doctrine from 

American jurisprudence. Such judicial restraint was not only a 

reflection of institutional caution in a nascent democracy, but also of 

the dominant socio-political ethos that privileged state-led development 

and social transformation. However, this period also experienced 

important constitutional conflicts, especially related to property rights, 

including Shankari Prasad v. Union of India (1951) and Sajjan Singh v. 

State of Rajasthan (1965), both instances where the Court affirmed 

Parliament's authority to modify fundamental rights by virtue of 

constitutional amendments.Phase two (1967-1975) set in motion 

aggressive judicial activism, which was triggered by the famous verdict 

in Golak Nath v. State of Punjab (1967) wherein the Supreme Court 

ruled that the Parliament cannot amend the Constitution to restrict 

fundamental rights. This unprecedented curtailment of parliamentary 

sovereignty was a radical departure from earlier deference and set off 

an extended confrontation between the judiciary and the legislature. 

During this period, the Court became even more active, through the 

formulation of the "basic structure doctrine" in Kesavananda Bharati v. 

State of Kerala (1973) that Parliament's power to amend did not extend 

to destroying the "basic structure" of the Constitution. This doctrinal 

change was a radical broadening of the judicial review power, allowing 

courts to examine even constitutional amendments, something 

unprecedented in constitutional law worldwide. This phase also saw the 

conceptual framework for public interest litigation evolve, epitomized 

in cases such as Bennett Coleman v. Union of India (1972), where the 

Court liberalized the doctrine of standing requirements to enable wider 

access to constitutional remedies. 

The Emergency (1975-1977) was a major setback for judicial activism, 

one of the starkest examples being the infamous judgment in ADM 

Jabalpur v. Shivkant Shukla (1976), where the Court abdicated its 

constitutional duty and ruled that citizens had no rightto approach 
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courts for enforcing fundamental rights during an Emergency. This 

surrender of the judiciary to executive authoritarianism came to be 

known as the Court's "darkest hour," and deeply affected subsequent 

judicial consciousness, giving it a will to avert similar constitutional 

failures in the future. Judicial re-awakening (1978-1990): The post-

Emergency era saw unprecedented judicial activism as the Court 

worked to reclaim its institutional legitimacy and make up for its 

capitulation during the Emergency. It was during this phase that Public 

Interest Litigation (PIL) was officially birthed; cases like S.P. Gupta v. 

Union of India (1981) and Bandhua Mukti Morcha v. Union of India 

(1984), which employed procedural innovations like epistolary 

jurisdiction, relaxed standing requirements, and non-adversarial 

procedures that exponentially increased judicial access.This 

transformative period saw the Court reformulate fundamental rights, 

giving expansive dimensions to Article 21 (right to life) and absorbing 

numerous unenumerated rights into the constitutional fold. In path-

breaking rulings like Maneka Gandhi v. Union of India (1978), the 

Court moved matter-of-factly from its earlier, segmented understanding 

of fundamental rights to an integrated and substantive view of such 

rights, greatly increasing the ambit of judicial review. This continued 

with cases such as Francis Coralie Mullin v. administrator, union 

territory of Delhi (1981) and Olga Tellis v. Bombay municipal 

corporation (1985), in which the court read into the right to life 

socioeconomic entitlements, and judicialised welfare rights, albeit at 

the cost of their location as non-justiciable Directive Principles. The 

Court would simultaneously cultivate new remedial approaches during 

this time—continuing mandamus, compensatory jurisprudence, 

structural injunctions—that ventilated historical remedial constraints 

into the opportunity for innovative judicial incursion. 

The era of liberalization (1991-2000) brought new challenges as 

economic reforms changed the state-market relationship, requiring a 

re-calibration of the judicial role. In response, the Court evolved 

environmental jurisprudence through judgments like M.C. Mehta v. 
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Union of India (Taj Trapezium Case) (1997) and Vellore Citizens 

Welfare Forum v. Union of India (1996), where it recognized the 

“precautionary principle” and “polluter pays” doctrine as thereafter 

constitutional imperatives. This era was also marked by structural 

changes that were seen in several landmark judgements such as the 

Supreme Court Advocates-on-Record Association v. Union of India 

(1993) case where the Court devised the superior judiciary’s collegium 

system of judicial appointments transferring powers over judicial 

appointments from the executive and devoting it to the judiciary. In 

part, it was corruption concerns that led to interventions—such as in 

Vineet Narain v. Union of India (1998)—whereby the Court provided 

detailed guidelines to investigating agencies, legislating where 

institutional vacuums existed and Parliament was unable to act.The 

modern era (2000-present) has seen both the apotheosis and rising 

critique of judicial activism. The Court has further widened the scope 

of its intervention into areas of governance previously thought 

impermissible for courts to enter such as reforms of the electoral 

process (Association for Democratic Reforms v. Union of India, 2002), 

anti-corruption mechanisms (Vineet Narain), police reforms (Prakash 

Singh v. Union of India, 2006) and regulation of the environment (T.N. 

Godavarman Thirumulpad v. Union of India). Such state-expanding 

activism includes the Right to Information Act implementation, 

monitoring of corruption investigation, regulation of 

telecommunication spectrum allocation and making mining leases more 

honest, among other efforts. The power of technology to generate new 

modes of relationship has long since been understood as a 

transformative right in privacy jurisprudence, which culminated in 

Justice K.S. Puttaswamy v. Union of India (2017), where the Court, in 

fashioning privacy as a fundamental right, held uniformly that no 

express textual compulsion existed, evincing the glimmering flame of 

rights-expansive judicial activism. 

Multiple factors have contributed to this remarkable evolution of 

judicial activism in India. Failures of governance (institutional as well 
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as parliamentary) and pervasive corruption had left vacuums of 

legitimacy, which the judiciary filled with activist interventions. Eight 

years of diminishing single-party dominance followed by two years of 

coalition governments shrank political capacity to counter judicial 

power through constitutional amendments or legislative overrides. 

Public trust in the judiciary, always higher than in other governmental 

institutions, lent social legitimacy to activism, while the support of the 

media amplified judicial interventions and insulated the institution from 

sustained political attacks. Procedural innovations that figured into PIL 

provided accessible mechanisms for transforming social grievances into 

justiciable claims, establishing symbiotic ties between civil society 

advocates and activist judges who found mutual reinforcement through 

collaborative governance interventions.The changing interpretation of 

constitutional provisions also opened avenues for activism by way of 

an expansive interpretation of fundamental rights, notably Article 21, 

and the creative review of Directive Principles and fundamental rights. 

The broad reading by the Court of its powers of remediation available 

under Articles 32 and 142 allowed it to issue far-reaching directions 

without the textual constraints which other constitutional courts in the 

world would have. The activist interventions were also framed with 

reference to international influences, such as comparative jurisprudence 

and global governance norms, which offered both legitimacy to and 

conceptual underpinnings for the actions, particularly in the 

environmental and human rights arenas. The institutional personalities 

of relevant judges, notably Chief Justices who can determine case 

allocation and bench composition, also shape what kinds of activism 

are possible, and particular judges became identified with activist 

seasons.Through this convoluted evolutionary mingling, judicial 

activism has transmuted from an exceptionalist to a normalized 

governing modality in contemporary India. The Court has gone from 

being a dispute resolution body to an institution of governance, 

routinely intervening in policy fields that previously were regarded as 

the province of elected branches. This evolution reflects both the ability 

of constitutional institutions to adapt and the unique challenges of 
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establishing constitutional democracy in societies undergoing rapid 

socioeconomic change and institutional dysfunction. Later the 

evolution of Judicial Activism is thus not only the jurisprudential 

development but a conceptual insight in constitutional governance, 

offering re-conceptualization of constitutionalism with regard to the 

experience of democracy from day to day life in a diverse, developing 

society. 

Criticisms and Challenges 

In my view, despite its significant achievements in protecting rights and 

improving governance, Indian judicial activism has invited criticism, 

theoretically, with reference to its implications for democracy, and 

practically, for its governance consequences. These critiques come from 

different parts of the academic fold– constitutional theorists, political 

scientists, legal practitioners, public officials – and reflect wider 

conversations about judicial power in democracy. The critiques include 

constitutional, democratic, institutional, pragmatic, and normative 

dimensions that all project the multifaceted challenges that activist 

judiciaries face in constitutional democracies.The most basic criticism, 

though, is about democratic legitimacy: what gives unelected judges 

the authority to invalidate or change the decisions of democratically 

elected representatives? This “counter-majoritarian difficulty,” an idea 

that originated with Alexander Bickel but which has developed a 

certain register in the Indian context, captures the tension between the 

practice of judicial review and democratic self-governance. Some 

critics argue that when courts stray from investigating only the text of 

the law to giving substantive interpretation and acting as policy 

formulators, they usurp the prerogatives of the legislature and 

undermine popular sovereignty. This deficit of democracy is especially 

stark in cases of public interest litigation, which courts have 

increasingly used to legislate code books or governance frameworks 

through technocratic micromanagement without any electoral 

consequences or direct democratic inputs. This concern is convincingly 

portrayed by the Supreme Court’s interventions in matters relating to 
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management of forests, vehicular pollution and admitting students to 

educational institutions, among others, where judicial commands often 

supersede legislative policy decisions or administrative determinations, 

and that too often without any clear constitutional necessity.One related 

critique has focused on separation of powers principles, arguing that 

activist jurisprudence muddles constitutional lines between judicial, 

legislative, and executive functions. When courts take on supervisory 

functions over administrative agencies, create implementation 

committees, or ensure compliance through continuing mandamus, they 

are exercising executive functions traditionally left to democratically 

accountable officials. Likewise, the courts, when they outline generic 

regulatory frameworks— as occurred for sexual harassment (sc: 

Vishaka v. State of Rajasthan), police reforms (sc: Prakash Singh) or 

environmental protection (see e.g., M.C. Mehta series of cases)— 

engage in quasi-legislative activity that is perhaps at odds with the 

division of governmental powers enshrined in the Constitution. Such 

functional confusion not only points to theoretical worries about 

constitutional engineering, but to practical concerns about institutional 

abilities and coordination deficits within governance arrangements, as 

overlapping competencies proliferate across responsibility domains. 

Judicial overreach is a common theme in these critiques, which argue 

that courts stray out of their legitimate institutional domain when they 

are called to issue rulings on policy domains or technical matters better 

left to legislative deliberation or administrative expertise. The critics 

highlight cases such as the National Judicial Appointments Commission 

judgment (Supreme Court Advocates-on-Record Association v. Union 

of India, 2015), wherein the Court struck down a constitutional 

amendment designed to create a representative mechanism for judicial 

appointments as a self-interested overreach that insulates judicial power 

from popular accountability. Likewise, interventions in economic 

policy — through cases involving, say, mining regulations, 

telecommunications licensing or monetary policy decisions — have 

been similarly criticized for using judicial preferences in place of 
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complex policy determinations made by highly specialized agencies or 

even by elected officials with more democratic legitimacy and technical 

expertise. A further major critique relates to the institutional capacity 

limits, as courts are structurally incapable of answering complex policy 

questions or engaging in comprehensive governance reforms. Courts do 

not have the investigatory resource, technical knowledge, and 

implementation mechanisms that legislatures or administrative agencies 

possess that facilitate the formulation and execution of effective policy. 

That institutional deficit is magnified when courts issue broad 

structural injunctions that demand only ongoing oversight or complex 

implementation processes that transcend judicial competent. But when 

courts have no practical way to monitor compliance or to adjust 

interventions to evolving circumstances, judicial activism frequently 

yields symbolic victories rather than substantive improvements, critics 

say. One example of this capacity gap which often limits the practical 

efficacy of activism is the gap between lofty judicial pronouncements 

and poor implementation in cases related to prison reforms, 

environmental protection or urban planning. 

Warlaumont outlines an argument which questions the legitimacy of 

judicial activism, citing selectivity and arbitrariness as two major 

concerns: weakly supported by empirical evidence, judicial activism 

seems to follow unprincipled patterns of selectivity, indicative of 

institutional preferences, that undermine the case that judicial activism 

is principled constitutional adjudication. The Court’s active 

intervention in some matters (environmental regulation, anti-corruption 

measures) versus its relative passivity regarding others (religious 

freedom cases, security legislation, socioeconomic rights for 

marginalized communities) raises questions about the determinants of 

judicial attention. Such selective activism therefore undermines rule of 

law values by reinforcing the idea that judicial intervention is 

contingent on the judicial subservience to a few judicial preferences or 

media odes rather than a consistent interpretation of constitutional 

principles. Activism's distributive implications are further entangled in 
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this critique, namely, that the accessibility of Public Interest Litigation 

primarily favors the elite causes, concerns of urban centers at the 

expense of rural or marginalized communities interests.When courts 

expand their remit beyond the resolution of particular disputes and into 

the institutional domain, either by evading established administrative or 

legal mechanisms or by establishing parallel governance structures 

through court-appointed committees, they run the risk of crippling 

institutional development, by lifting political branches of government 

out from under the pressure of accountability that might lead toward 

systemic reforms. Judicial interventions may create unintended 

perverse incentives for the administrative officials to just wait for what 

is ordered from the court, instead of addressing problems through 

normal governance processes. And the existence of judicial remedies 

can sometimes cause political mobilization to shift from electoral or 

legislative advocacy to litigation strategy, undermining democratic 

participation while overloading courts with essentially political 

disputes that are recast as constitutional claims.And many people now 

see pacts of expediency for stemming the tide of judicial error as 

opening the door for judges not only to intervene wrongly, but to 

engage in failed policy experiments — and to pay little, if anything, for 

making mistakes in the first place. Whereas legislators are beholden to 

electoral discipline, or administrators to hierarchical oversight, judges 

are fairly insulated from formal accountability regimes. In the face of 

negative externalities, or failures-in-implementation, judicial 

interventions often need no institutional cost for the court: simply 

changing orders or discarding ideas creates moral hazard problems that 

may deliver overreach without judgment. This accountability gap 

becomes particularly dangerous when judicial interventions place 

significant compliance costs on governmental or private actors without 

commensurate benefits, or when failed judicial experiments weaken 

public trust in systems of governance more broadly. 

The Mandate is not part of my model but it falls squarely within the 

doctrinal inconsistency and jurisprudential incoherence concerns of 
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Question 1, above; this is the doctrine V. result, where activism is more 

about getting the “right” result than doctrinal clarity or interpretive 

consistency. They contend that outcome-driven jurisprudence threatens 

the predictability of law and erodes the discipline of constitutionalism 

by implying that the meaning of what is constitutional is variable, 

dependent instead on the preferences of judges rather than enduring 

principles. The Court’s inconsistent theories of analogous issues — 

sometimes deferential, other times interventionist — in a way 

generates jurisprudential uncertainty that makes government planning 

difficult and that undermines the rule of law values of legal clarity and 

predictability. The lack of systematic theoretical frameworks or 

principled boundaries separating activist and non-activists approaches 

merely puts the range of judicial activity in the hands of individual 

judicial's disposition rather than open constitutional principles.In 

addition, there are procedural irregularities in activist adjudication that 

ae problematic: sometimes courts bypass other procedural safeguards 

of democracy, including adversarial testing, the rigor of evidential 

standards, and appellate review—necessary when the judiciary engages 

with urgent social problems under the covered of public interest 

litigation (PIL) mechanisms. And while procedural flexibility of that 

sort facilitates responsive intervention, it potentially threatens the 

integrity of the adjudicative process by undermining protections against 

factual mistakes or interpretive errors. When courts rely on court-

appointed committees, amicus submissions, or their own independent 

research instead of adversarially tested evidence, they risk factual 

misunderstandings that render any accompanying intervention 

ineffective. When appellate discipline weakens through suo motu 

proceedings or epistolary jurisdiction, similar important institutional 

checks on judicial errors also weaken, and with them the quality of both 

the outcomes, and perceived legitimacy.The price of activism is 

another factor that complicates activism’s evaluation as a form of 

judicial overreach — an overreach that I would like to note has no 

value of money, as broad PIL jurisdiction will take judicial resources 

away from routine dispute resolving functions that impacts the lives of 
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millions of ordinary litigators. The Court’s emphasis on high-profile 

governance cases perhaps at the expense of its core dispute-resolution 

function is magnifying already serious backlogs and delays in the 

judicial system. This opportunity cost gives rise to distributive justice 

questions as to whether activist interventions that benefit designated 

constituencies warrant the systemic costs imposed on ordinary litigants 

who wait years for resolution of private disputes. Moreover, the high 

demands of structural reform litigation potentially shift judicial focus 

to mediagenic issues open to symbolic intervention instead of systemic 

improvements in justice delivery that could serve larger numbers of 

people. 

Ironically, even though these critiques are very serious, judicial 

activism in India encounters as much powerful obstructions from 

institutional limits on its inability to effectively deal with governance 

deficiencies or rights violations. Implementation challenges are the 

main concrete limitations on the effectiveness of the court as a new 

model, as courts cannot always effectively compel compliance with 

their lofty orders against a backdrop of bureaucratic resistance, resource 

limitations, or political opposition. The disparity between rhetorical 

triumphs in courtrooms and small-scale transformations in the reality of 

governance exposes the practical downsides of activism cut off from 

broadly supportive political coalitions or bureaucratic devotion. Cases 

requiring long-term monitoring, such as those concerning urban 

pollution or management of forests, demonstrate how initial judicial 

enthusiasm typically gives way to implementation fatigue as 

monitoring compliance continues beyond institutional capacity or 

diminishing political support over time.Political backlash is another 

major challenge, as judicial activism sometimes invites legislative 

retaliation in the form of constitutional amendments, statutory 

overrides, or appointment maneuvers meant to limit judicial power. 

Though resistant to frontal attacks on its independence under the 

auspices of the basic structure doctrine, the Court's independence is not 

impervious to subtler forms of institutional discipline in the form of 
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appointment delays, budget constraints, or jurisdictional revisions that 

remain available to political branches that seek to curtail judicial 

overreach. This dynamic creates strategic dilemmas for activist courts 

trying to balance an aggressive approach to rights enforcement against 

concerns about institutional self-preservation, potentially governing the 

bounds of activism through implicit political constraints rather than ex 

post, explicit constitutional limits.In addition, activism faces the 

challenge of institutional capacity limitations whereby courts do not 

have mechanisms for implementation, specialized expertise or 

monitoring resources that would enable them to successfully intervene 

in the field of governance, especially in complex domains involving 

multiple players. When courts pronounce ambitious structural reforms 

without the institutional capacity to oversee implementation or calibrate 

interventions to the evolving challenges they seek to address, symbolic 

victories tend to give way to implementation failures that compromise 

substantive outcomes and, ultimately, the credibility of the institutions 

involved. The misalignment between judicial ambition and institutional 

capacity poses particular challenges in these more technical domains—

environmental regulation, economic policy, educational reform—

where judges lack specialized knowledge, which makes effective 

intervention difficult. 

Concerns over their judicial legitimacy also limit activism, as courts 

rely on public trust in and esteem for the institution to ensure 

compliance with controversial decisions. Overreach, misguided 

activism, or overegging the wokest, can exert significant strains on this 

legitimacy capital that can be withstood only in part by the judiciary's 

traditional defenses of fearlessness or willful ignorance about popular 

backlash, claims of political neutrality, or arguments about the necessity 

of judicial activism for final goods of public liberty; political pressure, 

far less so nor implementation failures nor widespread popular 

skepticism over judicial overreach, potent counter-responses to judicial 

activism challenging its political capital. Therefore, courts must 

calibrate interventions so that they retain legitimacy through successful 
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outcomes and perceived fidelity to the Constitution and taxpayer 

resources, creating strategic constraints on the scope and intensity of 

judicial activism. The Court’s occasional strategic retreats from 

politically controversial realms or selective invocation of restraint 

doctrines reflect this imperative of legitimacy management that defines 

activism’s limits in practice.These overlapping criticisms and 

challenges illustrate the balancing act judicial activism must walk 

between indispensable intervention and democratic deference, between 

the enforcement of rights and institutional restraint, and between 

improvements in governance and fidelity to the Constitution. The 

evolution of judicial activism in India will continue to reflect the 

tensions between these competing imperatives as courts adapt to 

changing governance challenges and respond to feedback from political 

branches, civil society, and the wider public. It is this active calibration 

process and not dogmatic perimeters that may guide the path of 

judicial activism in the future of India’s constitutional democracy. 
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Unit 4 Public Interest Litigation (PIL) 

The direct access of the justice system by the members of the society, 

irrespective of their socioeconomic status, became possible only with 

the evolution of Public Interest Litigation (PIL)— which stands out as 

the greatest judicial innovation in the constitutional history of India by 

liberalisation of the concept of locus standi. This original mechanism 

was born out of judicial activism and progressive interpretation of 

constitutional provisions in response to systemic violations of 

fundamental rights, especially those undermining vulnerable and 

weaker sections of the society. By loosening procedural requirements 

and adopting an expanded role in governance, the Indian judiciary has 

instrumentalized PIL to also protect the public interest, ensure 

compliance with constitutional mandates, and hold governance 

accountable. 

Historical Development 

The idea of Public Interest Litigation, which burst forth in post-

Emergency India (late 1970s) was a watershed moment in the 

development of constitutional jurisprudence. The Emergency (1975-77) 

exposed the fragility of democratic institutions and fundamental rights 

and generated a crisis of constitutional legitimacy. In this backdrop, the 

judiciary experienced a radical change, transitioning from an earlier 

restrictive approach to exercising a more vigorous role in preserving 

constitutional values and essential rights.The key architects of this 

judicial innovation were Justice P.N. Bhagwati and Justice V.R. Krishna 

Iyer. They realised that the official mode of justice — crabbed in 

technical rules, adversarial procedures, and the requirement that only 

the injured party approach the court — had not provided a solution for 

most of India’s poorer populations unaware, without resources, and not 

able to use the court. This acknowledgement reconstituted Article 32 

(the right to constitutional remedies) and Article 226 (the power of 

High Courts to issue writs) not just as provisions for redressal of 

individual grievances but as tools for collective justice and systemic 
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reform.The official birth story of PIL goes back to cases such as 

Hussainara Khatoon v. State of Bihar (1979), which concerned the 

plight of undertrial prisoners rotting in jails for periods longer than the 

maximum punishment provided for their alleged crimes. It was in this 

case, which stemmed from a writ petition based on a newspaper article, 

that nearly 40,000 undertrials were released, creating the landmark that 

letters or newspaper articles complaining that one's rights have been 

violated can also be classified as writ petitions. 

Another landmark case in this evolution was S.P. Gupta v. Union of 

India (1981) or the "Judges’ Transfer Case" wherein Justice Bhagwati, 

interpreting the doctrine of locus standi, said it can be invoked, in broad 

language, “Where a legal wrong or a legal injury is caused to a person 

or to a determinate class of persons by reason of violation of any 

constitutional or legal right and such person or determinate class of 

persons is by reasons of poverty, helplessness or disability or socially or 

economically disadvantaged position, unable to approach the Court for 

relief, any member of the public can maintain an application for an 

appropriate direction, order or writ."The 1980s saw the mushrooming 

of PILs on a variety of issues from environmental destruction to 

corruption, labor rights, and gender justice. In cases such as Bandhua 

Mukti Morcha v. Union of India(1984), the Supreme Court relaxed 

procedural norms even further, in effect appointing commissions of 

inquiry, monitoring implementation and awarding continuing 

mandamus to ensure compliance with its orders. During this period, 

epistolary jurisdiction was created, whereby letters sent to the judges 

were turned into formal petitions, demonstrating the court's willingness 

to work towards accessibility.The 1990s were a period for 

consolidation and refinement. Retaining its focus on rights protection, 

the Court evolved certain guidelines to prevent a misuse of PIL. In 

Balco Employees Union v. Union of India (2001), the Court held that 

policy decisions requiring an appreciation of technical and economic 

data were not amenable to judicial review through PIL, unless they 

violated fundamental rights or were patently arbitrary. 
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PIL saw its remit expand to cover wider issues, such as issues of 

governance, electoral reforms and systemic corruption, in the early 

2000s. In matters like Vineet Narain v. Union of India (1998) and 

Association for Democratic Reforms v. Union of India (2002), the 

Court laid down directions for the independence of the investigating 

agencies and the need for transparency in the election process. This 

also saw a period of increasing judicial activism in environmental 

issues, as the Supreme Court established itself as the custodian of 

ecological balance (M.C. Mehta v. Union of India (various 

judgments)).New developments suggest both continuity and difference. 

Although the Court still uses PIL as a means of protecting rights—

reflected in cases such as NALSA v. Union of India (2014), which also 

acknowledged the rights of transgender people—there has been a clear 

trend towards judicial restraint on matters concerning policy choices 

and allocation of resources. Such sensitive and calibrated approach can 

also be seen in cases like Narmada Bachao Andolan v. Union of India 

(2000), where the court had to balance the demands of development 

against the requirements of rights protection.The history of PIL mirrors 

the tension between judicial activism and the need for judicial restraint, 

between rights enforcement and policy deference. If PIL began as a 

tool to deliver access to justice for the underprivileged, over the years it 

has come to serve as a vehicle for judicial review, governance oversight 

and institutional reform. This evolution reflects wider shifts in India’s 

constitutional democracy — away from formal legalism toward 

substantive justice, away from procedural rectitude toward outcome 

orientation, and away from passivity toward proactive engagement with 

social realities. 

Procedural Aspects 

The inherent nature as a collective justice rather than individual 

grievance redressal makes the procedural framework which provides 

the working of Public Interest Litigation an exception to it traditional 

adjudicatory mechanisms. It finds expression across multiple 

dimensions—from initiation and standing to evidence gathering and 
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remedial formulation—constructing a paradigm of jurisprudence that 

reorients focus from procedural minutiae to substantive justice. 

Locus Standi and Initiation: The greatest revolution that PIL 

introduced was the relaxation of the traditional rule of locus standi that 

had hitherto necessitated that only a person aggrieved by a legal wrong 

could approach the court for judicial redress. In PIL, this requirement 

has been largely relaxed so that a public spirited individual or 

organisation can approach the court on behalf of those who are unable 

to do so themselves for social, economic or other reasons. Justice 

Bhagwati’s formulation in S.P. Gupta v. Union of India (1981) 

encapsulates this broadened understanding: “Where a legal wrong or a 

legal injury is caused to a determinate class of persons and such class of 

persons is unable to approach the court for redress due to poverty, 

disability or socially or economically disadvantaged position, any 

member or public acting in good faith can maintain an action for 

appropriate relief.”This loosening has opened up access to 

constitutional courts, allowing civil society organizations, activists, 

journalists, and concerned citizens to bring human rights violations 

before the courts. The Court has established safeguards, however, to 

avoid abuse. In the same line of thinking, the Supreme Court held in 

Janata Dal v. H.S. Chowdhary (1991) that the petitioner should place 

his case before the court in good faith, devoid of political motives or 

any other private gain. Likewise, through its judgment in State of 

Uttaranchal v. Balwant Singh Chaufal (2010), the Court issued 

guidelines mandating verification of the credentials of the petitioners in 

PIL and a preliminary assessment as to the public interest involved.The 

initiation process itself has been made easier as well. Outside of formal 

writ petitions, the Court also accepts letters, telegrams, newspaper 

articles, and even postcards as potential formats for a petition. This 

“epistolary jurisdiction” was formalized in cases such as Sunil Batra v. 

Delhi Administration (1980), in which a letter received from a prisoner 

by a judge was treated as a writ petition. The Court has created a PIL 

Cell to vet such communications and take up those deserving judicial 
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consideration. In rare instances, the Court has taken suo motu 

cognizance and proceedings have been launched on the basis of 

information received from diverse sources, independent of a formal 

petition. 

Procedural Flexibility 

The procedural flexibility of PIL proceedings is a drastic departure 

from the adversarial model. It has taken an inquisitorial approach, 

controlling fact-finding rather than relying only on the parties' 

submissions. In the case of Sheela Barse v. State of Maharashtra 

(1983), the Court stated: “We have to eschew the hands off approach in 

the judicial process, especially where the issue involves a question of 

enforcement of fundamental rights and mandatorily take up a more 

active and supervisory role.”This proactive approach is shown in 

multiple key areas. First, it appoints commissions of inquiry, which are 

told to investigate allegations independently, typically expected to 

include experts, activists or judicial officers. In Bandhua Mukti Morcha 

v. Union of India (1984) (bonded labor case), the Court appointed a 

commission to visit the manufacturing sites and report on actual 

factual conditions. Such commissions act as the Court's "eyes and 

ears," offering impartial and expert evaluations beyond what 

adversarial slogfests can deliver.Second, the Court makes more 

frequent use of amicus curiae appointments in PIL cases, where experts 

on the law are involved not as representatives of parties, but as in the 

service of the Court to understand complex issues. For behaviours such 

as regard for the forests, as in T.N. Godavarman Thirumulpad v. Union 

of India (1996), where amicus curiae played a key role in relationships 

with specialized inputs and monitoring compliance.Third, the Court has 

operated on relaxed evidence rules, admitting affidavits, media articles, 

statistical material, and expert testimony that would not be strictly 

admissible in ordinary litigation. In M.C. Mehta v. Union of India 

(Delhi Vehicular Pollution case) the Court emphasized expert 

committee reports over traditional forms of evidence.Fourth, the 

Court’s approach has been collaborative rather than confrontational, 
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and the Court has actively consulted with both governmental and non-

governmental stakeholders. It undertook consultations with women’s 

organizations and experts before framing guidelines on sexual 

harassment, in Vishaka v. State of Rajasthan (1997). 

Remedial Innovations 

The most fundamental procedural feature of PIL is possibly its remedial 

frame, which seeks to move beyond the dark, obfuscating wall of 

‘finding-relief’ into a sustained engagement with lock-jam issues. The 

Court has created several inventive remedial techniques: 

• Definition of Continuing Mandamus: Traditional writs are 

issued and then parties move on, until further orders there is no 

judicial supervion, however continuing Mandamus is where the 

court monitors the compliance of the body with its directions. In 

the case of Vineet Narain v. Union of India (1998), the Court 

kept the jurisdiction for years, demanding periodic progress 

reports on the progress of the investigation of corruption cases. 

• Structural Injunctions: These are aimed at correcting 

institutional shortcomings with detailed mandates for systemic 

change. For example, in Prakash Singh v. Union of India 

(2006), a case pertaining to police reforms, the Court laid down 

detailed guidelines to grant structural changes in police 

administration across states. 

• Compensatory Jurisprudence: The Court has spurred a 

compensatory jurisprudence of sorts, in departure from the 

foundational position that constitutional courts do not award 

money for constitutional violations. In addition to these, it 

awarded compensation for illegal detention in Rudal Shah v. 

State of Bihar (1983), which laid down that the remedies under 

Article 32 are not only preventive but also compensatory in 

nature. 

• Innovative Mechanisms of Monitoring: The Court constituted 

specialized monitoring committees, implementing agencies, 
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monitoring mechanisms, etc. One example of this is the 

Empowered Committee in the Right to Food case (PUCL v 

Union of India) which involves judicial appointees overseeing 

the implementation of food security directions. 

• Declaratory Relief with Timebound Implementation: The Court 

usually combines declaration of rights/principles with specific 

timelines for implementation. It held in Environment & 

Consumer Protection Foundation v. Delhi Administration (2012) 

that right to education is not only about education; it is also 

about right to infrastructure, and laid down timelines for 

compliance. 

The Court issues guidelines in circumstances in which no legislative 

framework exists, as a temporary law untill legislative enactments are 

made. The guidelines on the prevention of sexual harassment in the 

workplace established in Vishaka remained in force for 16 years until 

the Sexual Harassment of Women at Workplace (Prevention, 

Prohibition and Redressal) Act, 2013 came into effect. 

Costs and Consequences: PIL has also made reframing traditional 

rules of costs imperative. Realizing that public-spirited petitioners are 

fighting for a cause that doesn't profit them, the Court usually makes no 

charges against unsuccessful PIL litigants unless they are attended by 

mala fide or peevishness. On the other hand, in instances of wilful 

disobedience of PIL order, the Court has imposed exemplary costs on 

respondents.But to deter abuse, the Court has recently started imposing 

heavy costs on the petitioners of vexatious PILs. In State of 

Uttaranchal v. Balwant Singh Chaufal (2010), it also said: “Courts 

have to be careful to see that the petitioner who approach it is acting 

bona fide and not for personal gain, private profit or political or other 

oblique consideration.”Once again, the procedural commitments of PIL 

are a truly radical break from traditional methods of adjudication, 

illustrating the nature of PIL as a tool for structural change rather than 

piecemeal justice. By trading formalism for accessibility, adversarial 

contests for inquisitorial methods, and individualized relief for systemic 
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remedies, PIL procedures have reframed the judicial process and social 

change relationship. But this procedural innovation is still navigating 

trade-offs between flexibility and predictability, judicial activism and 

institutional competence, and immediate relief and sustainable reform. 

Landmark PIL Cases 

A study of Public Interest Litigation in India is incomplete without 

referring to landmark cases that have made contours, defined scope 

and proved the transformational value it could provide. The scope of 

these matters range from civil liberties to environmental protection, 

governance reforms to socio-economic rights upholding, 

demonstrating the good flexibility of PIL as a constitutional 

mechanism. 

Civil Liberties and Prison Reform: The pathbreaking case which can 

be attributed to a PIL is Hussainara Khatoon v. State of Bihar (1979) 

which highlighted the plight of undertrial prisoners in Bihar jails who 

were detained for a period longer than maximum punishment for the 

alleged offences for which they had been charged. It was this petition, 

launched off the back of a newspaper exposé, that resulted in the 

release of almost 40,000 undertrials. And, more importantly, it laid 

down the law that speedy trial is a component of Article 21 (right to life 

and personal liberty) — a fundamental right. Justice Bhagwati’s 

observation that “procedure established by law” must be “reasonable, 

fair and just” was a leap forward from the early focus on procedural due 

process to the conception of substantive due process, massively 

widening the protective ambit of Article 21.Sunil Batra v. Delhi 

Administration (1980) expanded constitutional protection for prisoners 

further, holding that fundamental rights do not come to a halt at the 

prison gates. This was in response to a letter from a prisoner wherein he 

inter-alia alleged torture by officers and the Court through the said 

judgment found that custodial violence violates the rights under Article 

21 and directed holistic prisons reforms such as frequent inspection of 

the prisons by the Judiciary, separation of undertrials and convicts, etc. 
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and to ensure adequate medical facilities. This case is an example of 

how PIL empowered the Court to convert incidental disgruntlements 

into opportunities for systemic reform. 

Sheela Barse v State of Maharashtra (1983) dealt with specific 

vulnerabilities of women in custody. On the basis of the investigative 

work of a journalist on custodial violence against women, the Court 

gave an array of directions including use of female officers for 

interrogation of women, separate lock-ups for women detainees and 

prohibition of nighttime interrogation of women. It exemplifies a 

gender-sensitive application of PIL, acknowledging that 

marginalization functions on multiple axes necessitating tailored 

protections.D.K. Basu v. State of West Bengal (1997), which is the 

final destination in this jurisprudential journey, created comprehensive 

rules for arrest and detention: memos, medical examinations and 

notification to the arrested person’s family. These principles were later 

integrated into statutory law, and serve as an illustration of how PIL 

has not only given substance to the constitutional provisions but also 

translated it into tangible procedural safeguards. 

Environmental Protection: Rural Litigation and Entitlement Kendra 

v. State of Uttar Pradesh (1985), widely regarded as India’s first 

environmental PIL, related to limestone quarrying in the Mussoorie 

hills which caused ecological damage. Despite the economic effects, 

the Court ordered the closing of quarries that had been operating 

without licenses, holding that environmental protection takes priority 

over immediate economic advantages. The case was the basis for what 

would become the Court's proactive environmental means of legal 

semantics.This case can refer to a series of cases done by M.C. Mehta 

an environmental lawyer addressing various issues and this case is also 

from a population of fundamental rights cases that get filed under the 

title 'M.C. Mehta v. Union of India'. The Court applied the principle of 

absolute liability to hazardous industries in Oleum Gas Leak (1987), 

dispensing with the traditional defenses available under tort law. In the 

Taj Mahal Preservation matter (1996), it directed industries in the 
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vicinity of the monument to shift to cleaner fuels or to relocate. In the 

Delhi vehicular pollution case (1998), it directed conversion of public 

transport vehicles to compressed natural gas. We find in these cases the 

Court practically inviting wide-ranging orders directing industrial 

practices, urban development, and transportation policies in the service 

of environmental interests.T.N. Godavarman Thirumulpad v. Union of 

India (1996), which began as a petition to preserve a forest area in 

Tamil Nadu, came to exercise blanket supervision over every aspect of 

forest policy in India. The Court through continuing mandamus over 

the decades has regulated the use of forest, prohibited non-forest 

activity in no go areas as well as mandated compensatory afforestation 

for the diverted forest land. This case is illustrative of this admirable 

aspect of PIL — it empowers the courts to supervise complex policy 

domains through specialist mechanisms, such as the Court-appointed 

Central Empowered Committee.Even industrial pollution cases report 

against the backdrop of well-weighed up symbiology._ Indian Council 

for Enviro-Legal Action v. Union of _India(1996), Bichhri village, 

Rajasthan: Chemical industries polluting the soil & ground water_ The 

Court upheld the “polluter pays” principle, holding polluting industries 

responsible for remediating the damage done. This case laid down the 

principle that the right to a pollution-free environment is a fundamental 

right and thus damage to the environment is a tort under the 

Constitution. 

Governance Reforms 

The lessons of Vineet Narain v. Union of India (1998), popularly 

known as the “Hawala case”, with its systemic failings in the 

investigation of politically sensitive talk cases, is also relevant here. 

The Court insisted on a process to ensure independence of the Central 

Bureau of Investigation and to institute checks for corruption inquiries 

into senior officials. This case extended the domain of PIL to include 

preservation of institutional integrity and ensuring administrative 

accountability, elevating corruption from a statutory offense to a 

violation of constitutional principles.Association for Democratic 
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Reforms v. Union of India (2002) required disclosure of criminal 

antecedents, financial assets verifications, and candidates’ educational 

qualifications. Realizing informed voting is part and parcel of the 

democratic process, the Court ruled the right of voters to know the 

candidates’ antecedents emanated from Article 19(1)(a) (freedom of 

expression). This case highlights a quintessential example of PIL 

influencing electoral process reforms and contributing to greater 

transparency of democratic processes, which extends beyond legislative 

measures.That transparent, non-arbitrary civil allocation procedures are 

constitutional imperatives can be drawn from Common Cause v. Union 

of India (2017), a case on allocation of natural resources. Derailing coal 

block allocations, which were described as illegal and irregular, the 

Court indicated that decisions of economic import involving common 

or publicly owned resources are prone to tests of constitutionality. This 

case exemplifies the evolution of PIL from a rights protective to a 

governance protective tool, where the allocation of resources is 

considered a constitutional issue as opposed to an administrative 

matter.The case Tehseen Poonawalla v. Union of India (2018) 

identified the seriousness of mob lynching phenomenon and provided 

preventive, remedial, and punitive measures, including special 

procedures for both investigation and prosecution, compensation for 

victims and disciplinary action against officials who disobey these 

measures. This demonstrates the adaptive capacity of PIL in addressing 

new challenges to rule of law, which the case represents because of its 

response to threats to constitutional values. 

Socioeconomic Rights: People’s Union for Civil Liberties v. Union of 

India (2001), popularly known as the “Right to Food case”, conceived 

directions for food security programmes at the national level, 

converting a petition relating to starvation deaths in Rajasthan into a 

case about food security for citizens. The Court construed Article 21 to 

contain the right to food and ordered the implementation of midday 

meal schemes, universal public distribution systems, and special 

measures for vulnerable sections. This pending litigation is an example 
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of how PIL has given life to DIR through its acceptance alongside 

fundamental rights.Cases such as Mohini Jain v. State of Karnataka 

(1992) and Unnikrishnan J.P. v. State of Andhra Pradesh (1993) 

declared that education is a fundamental right implicit in Article 21. 

The cases challenging capitation fees and regulatory incompetence in 

professional education led the Court to hold that right to life 

encompasses right to education, thus impacting the subsequent 

constitutional amendment (86 th ) which formally recognised education 

as a fundamental right through Article 21A. 

Vishaka v. State of Rajasthan (1997) addressed workplace sexual 

harassment after a social worker who was gang raped at work. The 

Court, citing international conventions and acknowledging legislative 

vacuum, enunciated detailed Guidelines which created binding 

obligations on employers. This case illustrates the gender justice 

dimension of PIL, as well as the Court’s willingness to bridge 

legislative gaps by providing judicial guidelines based on constitutional 

values and international commitments.In NALSA v. Union of India 

(2014), the rights of transgender persons to self-identify, and to not be 

discriminated against, and to affirmative action were recognized. The 

Court read Articles 14, 15, 19 and 21 expansively to cover gender 

identity and ordered governments to prepare welfare schemes for 

transgender communities. This case highlights PIL’s power to bring 

justice and ensure rights for historically marginalized communities 

through progressive constitutional interpretation. 

Analyses of People with Special Needs and Disabilities 

In Ranjit Kumar Rajak v. State Bank of India (2009), discriminatory 

practices in public sector employment against persons with disabilities 

were challenged. The Court had mandated the amendment of 

recruitment policies, the implementation of reasonable accommodation 

measures, and the establishment of monitoring mechanisms to ensure 

equal opportunities. This very case highlights PIL’s role in the 

implementation of such statutory protections in the form of 
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constitutional remedies under the Persons with Disabilities Act.In Jeeja 

Ghosh v. Union of India (2016), a person with cerebral palsy was 

offloaded from a flight. Apart from individual redress, the Court laid 

down overarching directions for airlines, airports, and regulatory 

authorities on accessibility and non-discrimination. This example of 

individual grievance in PIL as a launching pad for systemic reform to 

address structural discrimination. 

Child Rights: In M.C. Mehta v. State of Tamil Nadu (1996), relating to 

child labour in hazardous industries, the Court issued directions for 

rehabilitation, alternative employment of adults, and educational 

provisions for children. The Court also established a separate fund from 

penalties levied upon employers, showcasing the PIL courts' ability to 

establish specialized implementation mechanisms which are not merely 

a form of relief.In Bachpan Bachao Andolan v. Union of India (2011), 

the Supreme Court addressed child trafficking and children missing 

from their homes, ordering law enforcement agencies to establish 

specialized units for handling child-related cases, introduction of a 

victim compensation scheme, and the creation of national databases. It 

showcases how civil society organizations have used PIL to obtain 

institutional responses to systemic child rights violations.These 

landmark cases demonstrate specific characteristics of PIL 

jurisprudence: the conversion of individual wrongs into moments of 

systemic change; the intertwining of directive principles and 

fundamental rights to broaden the ambit of justiciability; the 

establishment of targeted monitoring mechanisms for implementation; a 

willingness to provide structural remedies to overcome institutional 

deficiencies; and flexibility to address new challenges across a range of 

domains.Further, these cases highlight the evolution of PIL from its 

original emphasis on civil liberties of those most marginalized, to its 

contemporary engagements about governance structures, accountability 

of institutions, and distribution of resources. This evolution tracks the 

Court’s growing comfort with its counter-majoritarian status, its 

understanding of implementation challenges that must be met through 
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ongoing work, and its commitment to constitutional norms beyond 

formal textual provisions.Yet in these instances such tensions are 

revealed—tensions within PIL jurisprudence, namely between judicial 

activism and institutional competence, between rights enforcement and 

policy deference, between ambitious directives and implementation 

realities. Nevertheless, these tensions underline the manner in which 

PIL is etching its trajectory, as courts slowly garner an understanding 

of their role in a system of constitutional governance through this novel 

enterprise of jurisprudence. 

Impact and Limitations 

Evolving into a path-breaking tool of governance, Public Interest 

Litigation has changed the face of constitution in India through the 

prism of judicial philosophy, institutional relationships, and rights 

discourse. Its effects reach far beyond specific cases to broader and 

further normative, institutional, and societal outcomes. At the same 

time, however, PIL has critical limits that restrict its transformative 

power and raise questions about its viability as a mode of governance. 

Such layered history of accomplishments and adversities shapes PIL's 

present and future. 

Transformative Impact 

Democratization of Justice: PIL’s greatest success has been the 

democratization of access to constitutional courts. Through relaxing 

standing, procedural niceties, and a variety of epistolary jurisdiction, 

PIL has opened up the higher judiciary to farmers and workers and 

other groups traditionally excluded from constitutional remedies. 

According to statistical evidence, the proportion of cases initiated by or 

on behalf of disadvantaged communities yoos up at a significant level 

after the emergence of PIL.PIL has also revolutionized the legal 

language and constitutional discourse, eschewing technical language 

and focusing on substantive justice over procedural technicalities to 

open up spaces for non-legal vocabularies of suffering and claims-

making. These new words also help democratise discourse and debate 
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around the Constitution, allowing non-legal elites to engage in the 

formation of constitutional meaning.In addition, the participatory 

dimension of PIL proceedings—through appointments of amicus 

curiae, consultations with expert committees, and public hearings—has 

deepened this democratization, providing deliberative spaces in which 

the courts have been able to draw on a range of discursive perspectives 

in evolving their judicial reasoning. In instances, such as in the Right to 

Food litigation, these participatory mechanisms have allowed impacted 

communities to have a direct say in the formulation for remediation, 

thereby enhancing both legitimacy and effectiveness. 

Rights Revolution: Through such creative interpretation, PIL has 

catalyzed a rights revolution, connected the fundamentals of rights, and 

provided new entitlements. Article 21 (Right to life and personal 

liberty) has been the most expansive, with the Court interpreting it to 

mean right to health (Paschim Banga Khet Mazdoor Samity v. State of 

West Bengal (1996)), right to shelter (Chameli Singh v. State of U.P. 

(1996)), right to clean environment (Subhash Kumar v. State of Bihar 

(1991)), right to dignity (Francis Coralie Mullin v. Administrator, 

Union Territory of Delhi (1981)) and right to privacy (Justice K.S. 

Puttaswamy v. Union of India (2017)).This wide interpretation has 

turned directive principles of state policy, which were owned to be non-

justiciable into statutory obligations by reading them into the 

fundamental rights. In Bandhua Mukti Morcha v. Union of India 

(1984), the Court interpreted Article 21 in the context of Articles 39(a), 

41, and 42 (directive principles dealing with capability of earning a 

livelihood, safe and health work conditions, just social order, etc.) and 

rendered economic and social rights justiciable notwithstanding the 

limitations of language.Apart from its formal expansion, PIL has added 

to rights discourse through its conceptual contributions of “derivative 

rights” (rights that may not be expressly guaranteed but are derived 

from guaranteed rights), “penumbral rights” (rights that “lie in the 

shadows of rights specifically enumerated in the Constitution”), and 

“integral rights” (rights necessary for the meaningful exercise of 
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explicit rights). In this sense, the conceptual novelty of this movement 

has been its ability to create a broader rights framework that challenges 

substantive inequalities, which go beyond formal discrimination. 

Institutional Transformation: It has transformed relationships among 

institutions within constitutional governance. The historically passive 

judiciary has taken on a more active role, developing oversight 

functions not only limited to resolution of binary disputes but also 

policy formulation, implementation monitoring, and institutional 

reform. That expansion has been particularly manifest in continuing 

mandamus cases in which courts exercise jurisdiction for long stretches 

of time, overseeing compliance through specialized mechanisms.”This 

has consequences for separation of powers, producing what scholars 

call “collaborative constitutionalism,” in which traditional borders 

between judicial, executive and legislative functions are more porous. 

In the cases of T.N. Godavarman (forest conservation) and PUCL (food 

security), the courts have deployed hybrid governance mechanisms 

which blend their judicial quasi-judicial authority with executive 

implementation and quasi-legislative norm-setting.PIL has also 

reshaped judicial self-perception, with courts increasingly seeing 

themselves as guardians of constitutional ideals rather than mere 

interpreters of the law. This normative reorientation has underpinned a 

more aggressive assumption of judicial supervision on governance 

territories deemed out of judicial competence till recently, representing, 

as Justice P.N. Bhagwati would say, a transition from “formal to factual 

equality”, “political to social democracy”. 

Societal Impact: Apart from institutional dimensions, PIL has had a 

lasting impact on the public’s consciousness regarding rights and 

constitutional values. The good news is that the coverage of PIL 

proceedings by the media has contributed to increasing public 

awareness about constitutional entitlements, developing what scholars 

have termed “rights consciousness” among citizens who had previously 

been out of the loop. Some studies have shown an increase in rights 

claiming and invocation of constitution by social movements since the 
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emergence of PIL and concluded that PIL has played a role in 

constitutional socialization.PIL has also served as leverage for civil 

society advocacy, through institutional spaces it has opened for social 

movements to convert grassroots mobilization into legal change. All 

the organizations taking up issues related to environment, gender 

justice, child rights and disability have strategically adopted special law 

of PIL to not only get case-specific relief but also to achieve policy 

changes implying its catalytic role in wider social transformation 

processes.PIL, too, has played a role in promoting transparency and 

establishing accountability in governance by uncovering 

maladministration,underlining the impact of corruption and lapses in 

implementation. Such was the case with the 2G spectrum allocation 

(Centre for Public Interest Litigation v. Union of India, 2012) and the 

allocation of coal blocks (Manohar Lal Sharma v. Principal Secretary, 

2014), where PILs helped to expose governance irregularities that went 

unaddressed through the regular mechanisms of oversight. 

Structural Limitations 

Implementation Challenges: Notwithstanding high-sounding judicial 

rhetoric, the implementation of directions under PIL has been a long-

standing problem reflecting what scholars refer to as the 

“implementation gap”. There are several reasons for this gap, 

including: 

• Resource Gaps: Several PIL directives involve significant 

resource expenditure without a concomitant increase in 

budgetary allocations. In Paschim Banga Khet Mazdoor Samity 

(right to emergency medical care) for example, directions for 

the creation of basic infrastructure were difficult to implement 

owing to resource constraints not sufficiently accounted for in 

judicial pronouncements. 

• Technical Capacity: Implementation may require technical 

capacity that is lacking, especially at lower bureaucratic levels. 

Research on these environmental PIL orders reveal that the 
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failures in implementation are more rooted in capacity deficits 

than wilful non-compliance. 

• Multiple Stakeholders: PIL remedies by their very nature often 

require collaborative action across a range of agencies, 

departments and levels of governance, and coordinating their 

action can be a challenge. The Delhi vehicular pollution case 

exemplifies such implementation complexities because it 

requires the cooperation of multiple stakeholders, such as 

transport authorities, environmental agencies, and fuel 

suppliers. 

• Political Resistance: Implementation encounters resistance from 

political majorities or entrenched interests when PIL directives 

clash with political priorities. While the recent Supreme Court 

judgment in the case of Prakash Singh on police reforms is 

undoubtedly an achievement in terms of the path it charts, 

unfortunately the fundamental challenge to police reform 

remains, as the eight national policy directives clearly point out 

but the political will to implement them does not exist. 

These challenges have prompted courts to craft novel monitoring 

mechanisms, such as appointing committees, requiring compliance 

reports, and contempt proceedings. But these mechanisms themselves 

pose a question of judicial capacity to oversee complicated 

implementation processes outside of pure adjudicatory functions. 

Democratic Deficit: At the same time, PIL’s counter-majoritarian 

dimension looks troubling in light of democratic legitimacy, when 

courts step into policy domains conventionally thought to be the 

province of elected representatives. Judicial policymaking through PIL, 

critics contend, suffers from a lack of democratic accountability, clarity 

in how judicial preferences are formed, and appropriate modalities for 

stakeholder participation that legislative processes provide.This 

democratic deficiency becomes especially problematic when PIL 

relates to complex policy choices involving resource allocation. In 

both Indian Council for Enviro-Legal Action (industrial pollution) and 
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M.C. Mehta (vehicular pollution), courts made substantive policy 

determinations having an impact on a wide range of stakeholders 

without any detailed assessment of the impact, which could have been 

in the domain of the legislative or executive policymaking.Additionally, 

PIL access is still limited, despite relaxation of procedures. Empirical 

studies have shown that the profile of a successful PIL petitioner is far 

from being rural and uneducated, as those who file PILs usually belong 

to the urban, educated section of society who are able to afford the 

services of lawyers, begging the question: whose public interest does 

this PIL serve? This selective engagement may thereby preserve 

existing power asymmetries, where privileged groups are better placed 

to mobilise judicial activism to their ends. 

Institutional Competence: PIL frequently draws courts into intricate 

technical fields far removed from the expertise of the judiciary. In 

environmental cases like the Ganga pollution litigation, courts have 

dealt with scientific questions around the standards of pollution, the 

technologies for treatment, and the impacts on the ecosystem, without 

the benefit of specialized institutional mechanisms for technical 

assessment. Analogously, in economic policy cases, as described in 

cases involving resource allocation decisions, courts render decisions 

with major economic consequences despite the absence of adequate 

institutional capacity for economic analysis.This lack of competence 

poses risks of judicial error, unintended consequences and preference 

imposition disguised as legal interpretation. And while courts have 

tried to make these issues somewhat better through expert committees 

and amicus appointments, that raises its own questions about selection 

criteria, representation, and accountability.In addition, PIL’s enlarged 

remedial framework ventures courts into the uncharted waters of 

policy, policy implementations and institutional reform. Conventional 

judicial training and institutional infrastructures may not be enough for 

these roles of governance, which might as a result compromise both the 

effectiveness and productive legitimacy of the courts. 
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Systematic Overreach and Backlash: PIL expansion has proven to 

create institutional friction in the Indian constitutional scheme. To help 

ensure their own decisions are enforced, the executive and legislature 

might also simply refuse to implement or enforce the judicial decisions, 

withhold budgets and resources, and, only rarely, amend the 

constitution to reverse inconvenient judicial interpretations. This 

pattern imperils constitutional balance and may weaken PIL through 

backlash perils.PIL’s growth has also led to case backlogs and 

overburdening of judiciary institutions that are already in dire straits. 

Since they require the kind of careful monitoring that can soak up 

judicial resources, including judicial functions not related to the 

monitoring process itself, they also have the potential to crowd out 

other judicial obligations. This institutional overreach raises the 

question of sustainability and opportunity costs in the allocation of 

judicial attention. 

Modern Challenges and Future Perspectives 

Keeping Credibility as Things Get Politicized: PIL seems 

increasingly to have been politically appropriated over the past few 

years, with politically motivated petitions and selective judicial 

enforcement causing severe perceptual concerns. Many of the crucial 

instances have dealt with sensitive political issues like religious beliefs 

in the Sabarimala temple, identity markers in the case of the Aadhaar 

biometric, and minority rights in the citizenship amendments. Political 

partiality in both the recording of petitions and the administration of 

justice has been leveled against these instances. PIL’s patience as a 

nonpartisan constitutional instrument is threatened by such 

appropriations, as it may transform it from a counter to a defender of 

rights to a nationalist battlefield. Judicial efforts are required to prevent 

PIL from being captured by the ruling party and to make it remain 

viable in the face of populist adversity. The usage of PIL has generated 

a further understanding regarding the desirability or suitability of this 

corporate reality. While extensionist interpretations of the courts may 

allow for institutional over-expansion and a specious form of judicial 
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authoritativeness, retrogressors deprive both civil rights guarantees and 

progressive exploitation of meaning. Exceptionality and congruence, it 

might be stated, lies neither in the dinghy of the river. Different sectors 

are similarly figuring out for themselves how far judicial interventions 

into policy judgments should extend. 

Supporting Reforms to Governance: The effectiveness of PIL cannot 

be divorced from its broader governance ecosystems. Building 

alternative accountability mechanisms—including regulatory agencies, 

ombudsman institutions, and statutory commissions—may ease 

pressure on the judiciary as the primary governance oversight 

mechanism. 132 Similarly, improving the use of existing processes by 

reinforcing administrative capacity to implement would tackle 

fundamental obstacles to effective PIL.The fate of PIL therefore does 

not hinge on judicial direction alone, but on complementary reforms 

across governance institutions to build what scholars call 

“constitutional governance ecosystems” in which multiple mechanisms 

of accountability work in synergy, rather than isolation or competition. 

Public Interest Litigation is a remarkable innovation under the 

Constitutional scheme that is significantly democratizing access to 

justice, expanding rights protection, and enhancing accountability in 

governance. Indeed, its transformative consequences are not merely 

limited to outcomes in particular cases, but have normative, 

institutional and societal implications that demonstrate the judiciary’s 

ability to creatively interpret the Constitution in a substantive 

manner.At the same time, however, PIL is significantly circumscribed 

in its transformative potential due to implementation challenges, wider 

democratic deficits, competence gaps, and institutional strains. These 

limitations indicate deep-seated tensions in judicial governance roles 

rather than merely operational failures, which thus raise profound 

questions about the design of institutions in constitutional 

democracies.The direction of PIL will be determined by emerging 

judicial calibration between activism and restraint, procedural reforms 

that enhance legitimacy, institutionalization of successful experiments 
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and complementary governance reforms focused on structural 

constraints. Navigating these dimensions necessitates a shift from 

simplistic binaries of judicial activism versus restraint to contextual 

approaches that acknowledge both the transformative potential and 

inherent limitations of PIL.While PIL is most salient in the Indian 

context, it does provide important lessons for comparative 

constitutional development, through its demonstration that creative 

institutional adaptation can further enhance the effectiveness of any 

particular constitutional order vis-a-vis governance challenges. Its 

evolution mirrors the dynamic interplay of formal constitutional 

provisions and societal realities, of institutional structures and 

normative aspirations, of traditional legalism and transformative 

constitutionalism that characterizes constitutional governance in all 

democratic societies confronting the challenges of modernity. 

SELF ASSESSMENT QUESTIONS 

Multiple Choice Questions (MCQs) 

1. Which Article of the Indian Constitution provides for the 

establishment of the Supreme Court? 

a) Article 124 

b) Article 214 

c) Article 32 

d) Article 226 

Answer: a) Article 124 

2. Who appoints the Chief Justice of India? 

a) Prime Minister of India 

b) President of India 

c) Collegium of Supreme Court Judges 

d) Law Minister 

Answer: b) President of India 

3. The concept of Public Interest Litigation (PIL) was introduced in 

India by: 

a) Justice P.N. Bhagwati 
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b) Justice V.R. Krishna Iyer 

c) Justice H.R. Khanna 

d) Justice A.N. Ray 

Answer: a) Justice P.N. Bhagwati 

4. Which of the following is NOT a ground for the removal of a 

Supreme Court judge? 

a) Proved misbehavior 

b) Incapacity 

c) Delivering a judgment against government policy 

d) Violation of constitutional provisions 

Answer: c) Delivering a judgment against government policy 

5. In which case did the Supreme Court establish the "Collegium 

System" for the appointment of judges? 

a) Kesavananda Bharati case 

b) Second Judges case 

c) S.P. Gupta case 

d) Minerva Mills case 

Answer: b) Second Judges case 

6. Which Article of the Indian Constitution empowers the Supreme 

Court to issue writs? 

a) Article 32 

b) Article 226 

c) Article 131 

d) Article 136 

Answer: a) Article 32 

7. The doctrine of "Basic Structure" of the Constitution was 

propounded in which case? 

a) Golaknath case 

b) Kesavananda Bharati case 

c) Minerva Mills case 

d) A.K. Gopalan case 

Answer: b) Kesavananda Bharati case 
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8. Who among the following is NOT eligible to file a Public Interest 

Litigation (PIL)? 

a) Any citizen of India 

b) A registered NGO 

c) A foreign national working in India 

d) There is no restriction on who can file a PIL 

Answer: d) There is no restriction on who can file a PIL 

9. The minimum number of judges required to hear a case 

involving the interpretation of the Constitution is: 

a) 3 

b) 5 

c) 7 

d) 9 

Answer: b) 5 

10. Which of the following is an example of judicial activism? 

a) Declaring a law unconstitutional 

b) Issuing guidelines on sexual harassment at the workplace in the 

Vishaka case 

c) Interpreting the existing laws 

d) Following legal precedents 

Answer: b) Issuing guidelines on sexual harassment at the workplace 

in the Vishaka case 

Short Questions 

1. Explain the concept of judicial independence and its importance 

in a democratic society. 

2. Differentiate between judicial review and judicial activism with 

suitable examples. 

3. What are the constitutional provisions that ensure the 

independence of the judiciary in India? 

4. Describe the structure of subordinate courts in India. 
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5. Explain the procedure for filing a Public Interest Litigation in 

India. 

6. What are the qualifications required for appointment as a judge 

of the Supreme Court? 

7. Discuss the evolution of Public Interest Litigation in India. 

8. What is the collegium system? Explain its working mechanism. 

9. Explain the concept of "locus standi" and how it has been 

relaxed in Public Interest Litigation cases. 

10. Describe the jurisdiction of High Courts under Article 226. 

Long Questions 

1. "Judicial independence is essential for the rule of law and 

democratic governance." Critically examine this statement 

while analyzing the constitutional and other safeguards 

provided for maintaining judicial independence in India. 

2. Trace the evolution of judicial activism in India through 

landmark cases. Discuss its positive contributions and 

criticisms. 

3. Examine the structure of the Indian judiciary with special 

reference to the constitutional provisions governing the 

Supreme Court and High Courts. Discuss the jurisdiction and 

powers of these courts. 

4. Public Interest Litigation has transformed the traditional judicial 

system in India. Critically analyze the evolution, advantages, 

and challenges of PIL with reference to landmark judgments. 

5. Discuss the concept of judicial review as enshrined in the Indian 

Constitution. Explain how it serves as a check on legislative and 

executive actions with the help of relevant case laws. 
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Module II Important Constitutional Legislations 

 

IMPORTANT CONSTITUTIONAL LEGISLATIONS 

Objectives 

• Comprehend the fundamental rights and directive principles 

enshrined in the Indian Constitution 

• Understand the key provisions of election laws under the 

Representation of the People Act 

• Analyze the essential components of the Indian Penal Code 

• Examine the procedural aspects of criminal law under the Code 

of Criminal Procedure 

Unit 5 The Constitution of India 

The Constitution of India is a remarkable document, both in terms of 

democratic governance and social vision, manifesting the aspirations of 

a country comprising 500 million people emerging from colonial rule. 

The original constitution was adopted on November 26, 1949, and 

entered into force on January 26, 1950 (celebrating 70 years in 2020), 

and it remains one of the most detailed constitutions in the world. 

Further, the Indian Constitution's unique strength lies in striking a fine 

balance between universal democratic norms and those that are specific 

to the social, cultural and historical realities of India. It is supported by 

Fundamental Rights, Directive Principles of State Policy, Fundamental 

Duties and Constitutional Remedies, which are its most important 

features. These elements together create an integrated constitutional 

framework that has directed India’s democratic journey for over seven 

decades, modifying to meet evolving circumstances while preserving 

its central commitment to justice, liberty, equality, and 

fraternity.Drafting the Indian Constitution involved deep democratic 

deliberation and visionary statecraft. This body, a Constituent 

Assembly, made up of elected representatives from across the spectrum 

of the Indian population, took nearly three years to draft the 
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Constitution which would eventually serve, as much as a supreme law 

of the land, as well as a transformative social document. Looking at 

constitutional practices in different parts of the world—Britain, the US, 

Ireland, Canada—they ingeniously put together an Indian constitutional 

model. The Constitution saw a number of debates that established the 

component nature of the Indian sociocultural milieu; Dr. B.R. 

Ambedkar who is celebrated as the chief architect of the Constitution 

took upon himself the mammoth task of designing the Constitution by 

combining his legal expertise with a relentless quest for social justice. 

The final document was in many respect universal democratic 

principles, but responsive to the very particular challenges of India — 

religious pluralism, linguistic diversity, historical social inequalities and 

a complex federal structure fit for a subcontinental nation-state. Thus, 

the Constitution was not only a legal framework, but also a social 

contract and a plan for national development and integration.And so the 

constitutional provisions we study — Fundamental Rights, Directive 

Principles, Fundamental Duties, Constitutional Remedies — were 

never intended as separate and distinct provisions but are rather an 

interrelated part of a comprehensive constitutional framework. The 

Fundamental Rights set out certain inalienable liberties necessary for 

human dignity and democratic citizenship, and the Directive Principles 

of State Policy enunciate socio-economic objectives to be achieved by 

the state. Later, through amendment, Fundamental Duties were added 

to acknowledge that citizenship cannot be one of rights alone. However, 

the Constitutional Remedies are the ultimate safeguards that make these 

provisions functionally possible by providing means for their effective 

implementation. This constitutional edifice demonstrates a deep 

comprehension of the interconnection between political democracy and 

social justice, individual liberty and collective welfare, rights and 

responsibilities, and constitutional ideals and practical governance. As 

we unpack these provisions of the Constitution, we can see how 

collectively they work towards realising the vision for justice, liberty, 

equality and fraternity for all citizens as articulated in the preamble of 

the Constitution. 
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Fundamental Rights (Articles 12-35) 

Fundamental Rights in Part III of the Indian Constitution are the 

fundamental basis of India's democratic structure. From Article 12 to 

Article 35, these rights lay down the fundamental liberties and 

freedoms conferred to all citizens and to all the persons who are 

present in the territory of India in some cases. This idea arose from the 

understanding that a meaningful democracy must include not only 

regular elections but also the necessity that individual liberties be 

protected from potential state overreach. While deeply inspired by the 

Universal Declaration of Human Rights and the American Bill of 

Rights, the Constitution's framers did tailor these abstractions to the 

specificities of India's history and society. The core ideals were not seen 

merely as negative constraints on state power but rather as positive 

affirmations of human dignity and the prerequisites of democratic 

citizenship. They are the embodiment of what Dr. B.R. Ambedkar 

stated as the “cornerstone of the Constitution”, delineating the 

boundaries which neither the legislature nor executive can cross.Since 

you are familiar with the Constitution, you know that the basic 

structure of Fundamental Rights starts with Article 12, which defines 

"the State" as including not only traditional organs of government, but 

also local authorities and other bodies exercising governmental 

functions. Now, by this broad definition, all manifestations of state 

power are covered by constitutional protections. Article 13: Supremacy 

of Fundamental Rights — All laws in force immediately before the 

commencement of this Part shall be void to the extent of such 

inconsistency. This provision serves as a critical check on the actions 

of the legislature and the executive wing and thereby enables the 

judiciary to annul laws that contravene fundamental rights. In this way, 

Articles 12 and 13 together establish the key premise upon which all 

the specific rights are constructed: the premise that fundamental rights 

are binding constraints on state power, and they will be enforced 

through judicial review. 
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Articles 14-18,This achieves the right to equality, i.e., equality before 

the law and equal protection of laws. Article 14 contains a general 

guarantee of equality and prohibits the state from denying to any person 

equality before the law or the equal protection of the laws within the 

territory of India. Judicial interpretation of this provision has developed 

to not only include the limited notion of formal equality, but also to 

include a robust understanding of equality under the law, ensuring that 

different situations are treated differently to achieve true equality. The 

prohibition on discrimination on the grounds of religion, race, caste, 

sex, or place of birth under article 15 also envisages specific provisions 

for women, children and the socially and educationally backward 

classes. The second provision, particularly the same clause (4), added 

by First Amendment, is the basis to affirmative action in India, which 

warranted non-discrimination even at the cost of formal equality, as it 

had no empirical impact on the human condition.Putting it all together, 

Article 16 extends the principle of equality to public employment, 

providing for equality of opportunity in public employment and making 

provisions for reservations for backward classes. Article 17 marks a 

radical departure from the past experience of India in that it prohibits 

untouchability in any form. This clause directly challenged centuries of 

caste- based discrimination and aimed to guarantee the human dignity 

of all citizens irrespective of caste. Article 18 abolishes titles other than 

military or academic distinction, embodying the republican spirit of the 

Constitution and its denunciation of feudal or colonial status systems. 

In short, there are provisions in all of the equality laws that are 

designed to challenge hierarchical social structures and create a society 

of equal citizens, but the persistence of social inequalities in reality 

shows how far the constitutional order is from our societies. 

The rights to freedom, which comprise Articles 19–22, set forth the 

civil liberties that are prerequisites for democratic citizenship. Article 

19 originally guaranteed seven freedoms (the right to property having 

been removed through constitutional amendment). The six freedoms 

enshrined under Article 19(1) are freedom of speech and expression, 
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assembly, association, movement, residence and profession. However, 

these freedoms are not absolute and are subject to reasonable 

restrictions as described in clauses (2) to (6), which allow imposition of 

restrictions on these freedoms in the interest of sovereignty and 

integrity of India, security of the state, friendly relations with foreign 

states, public order, decency and morality, contempt of court, 

defamation and incitement to an offense. Courts have taken important 

initiatives in defining the workability of such freedoms under the 

judicial understanding of "reasonable restrictions", often requiring that 

crippling restrictions will not render them unreasonable, and so a 

proportionate response is warranted to the legitimate objective sought 

to be achieved.Therefore, Article 20 provides three different kind of 

prohibitions in arbitrary criminal proceeding: prohibiting ex-post-facto 

laws, double jeopardy and self-incrimination. Together, these 

protections ensure that criminal law functions predictably and fairly; 

retroactive criminalization and opportunistic application are prevented 

and procedural fairness is safeguarded. Article 21, arguably the most 

flourish-laden provision of the Constitution, guarantees that no person 

shall be deprived of his life or personal liberty except in accordance 

with the procedure established by law. Due to wide judicial 

interpretation, especially after the Emergency period, Article 21 began 

to include numerous rights such as the right to live with human dignity, 

right to privacy, right to clean environment, right to education, and 

several other aspects of a dignified life. The Supreme Court's reading 

has converted this provision from a simple procedural protection to a 

substantive guarantee of human dignity in all its forms. 

Article 21A (inserted by the 86th Constitutional Amendment) provides 

that the state shall provide free and compulsory education to all 

children that fall in the age bracket of six to fourteen years, for the first 

time publicly declaring not just the Right to Education, but indeed the 

Right To Have Access To Institutionalized Education (the fact that the 

state was not merely to be this invisible hand that people could push 

around and `citizenship' for a complete meaningful exercise would be 
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based on access to universal schooling) and unequivocally set out this 

relationship of The Child as the Future Citizen for both the state and the 

society. Article 22 guarantees protection against arbitrary arrest and 

detention, and mandates that arrested persons be given grounds for 

arrest and allowed to consult with a lawyer and be produced before a 

magistrate within 24 hours. But it also includes provisions for 

preventive detention, allowing for detention without trial in some cases 

— a controversial provision that encapsulated the tensions between 

individual liberty and perceived needs for security that have roiled 

India’s constitutional history.The right against exploitation, covered 

under Articles 23-24, forbids traffic in human beings as well as 

exploitation of children, forced labor and child labor in hazardous 

employments. These provisions acknowledge that meaningful freedom 

is not just freedom from state overreach, but freedom from economic 

exploitation and social oppression. Article 23 prohibits human 

trafficking and forced labor (compulsory service for public purposes is 

the only exception); Article 24 prohibits the employment of children 

under fourteen years in factories, mines, or any hazardous work; The 

provisions reflect the commitment to human dignity embedded in the 

Constitution and the recognition that severe forms of exploitation or 

oppression suffocate the prospect of genuine citizenship and freedom. 

The right to freedom of religion, contained in Articles 25-28, lays the 

foundation of India’s secularism, to be understood not as anti-

religiosity, but the equal respect of all religions, and state neutrality 

between them. Article 25 provides for freedom of conscience and free 

profession, practice and propagation of religion, subject to public 

order, morality and health and to the other provisions of this Part. 

Crucially, this Article also enables the state to regulate secular activities 

related to, but not taken up in, religious practices as well as to enact 

social reform measures, even if these measures affect religious 

practices. Article 26 of the Constitution states, “Subject to public order, 

morality and health, every religious denomination shall have the right 

to manage its own affairs in matters of religion; to establish and 

Important 

Constitutional 

Legislations 

 

Judiciary and 

Important 

Legislature 

MATS Centre for Distance and Online Education, MATS University



91 
 

maintain institutions for religious and charitable purposes; and to own 

and acquire movable and immovable property.” Article 27 bars the state 

from requiring any person to pay taxes in promotion or maintenance of 

any particular religion, while Article 28 bars religious instruction in 

completely state-funded educational establishments. Combined, these 

provisions aim to balance the exercise of religious freedom with the 

needs of a secular democratic order and social reform.The cultural and 

educational rights under articles 29-30 are intended to protect the 

interests of minorities and their right to maintain their distinct culture, 

language and educational institutions. Article 29 of the Constitution 

guarantees the right of people belonging to any class to conserve their 

distinct language, script, or culture and prohibits discrimination against 

any citizen, including on grounds of religion, race, caste, or language 

in admission to state educational institutions. Though some articles of 

the Constitution should have been corollary to this fundamental right, 

this right is explicitly provided by Article 30 which grants the rights to 

establish and administer educational institutions of their choice to 

religious and linguistic minorities and forbids discrimination in the 

grant of state aid to such institutions on the ground that they are 

minority institutions. These provisions are a testament to the 

Constitution's embrace of cultural pluralism, affirming that the 

protection of minority rights is integral to India's diverse society. 

At Article 32, the right to constitutional remedies is the jewel in the 

crown of the fundamental rights Unit. It provides for the right to make 

appropriate proceedings in the Supreme Court for the enforcement of 

fundamental rights including writs of habeas corpus, mandamus, 

prohibition, quo warranto and certiorari. Dr. Ambedkar characterized 

this article as the "heart and soul" of the Constitution for just such 

reason, because it is the machinery that transforms these rights on paper 

into rights and enjoyed in practice. Yet, without this provision, the other 

fundamental rights would be at risk of just being decorative. Articles 

33 to 35 — General Provisions relating to Fundamental Rights — 

They provide parliament with the power to modify the application of 
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fundamental rights to the armed forces, the provision for legislation to 

implement certain fundamental rights, etc.So the progressive evolution 

of fundamental rights through judicial interpretation and constitutional 

amendment is a testament to the robustness of the Indian constitutional 

scheme. Through creative interpretation, the Supreme Court has played 

a crucial role in expanding the horizons of these rights, especially after 

the Emergency (1975-77) when the Court assumed a more activist role 

in protecting fundamental rights. Public interest litigation has also 

broadened access to remedies under the Constitution, enabling actions 

that are representative of the interests of marginalized groups. 

Fundamental rights have also been significantly transformed by 

various constitutional amendments — in some cases expanding their 

scope (to include, for instance, the right to education) and in other cases 

restricting them (for property rights). This process exemplifies the 

dynamic interplay between constitutional text, judicial interpretation, 

legislative action and social movements in determining the lived reality 

of foundational rights within the context of Indian democracy. 

One of the primary strands of constitutory jurisprudence in India has 

been the relationship between fundamental rights and other 

constitutional provisions, especially the Directive Principles of State 

Policy. Though initially considered potentially in opposition to each 

other — with fundamental rights emphasizing the importance of 

individual liberty, and Directive Principles emphasizing the importance 

of social welfare — the Supreme Court has recognised their 

complementarity, observing that both are crucial to the same 

constitutional vision. The Court has dynamically interpreted 

fundamental rights to align them with Directive Principles, most 

notably in the context of the "right to life" under Article 21 to 

encompass a full spectrum of social and economic aspects. By 

emphasizing democratization beyond politics, this approach accepts 

that without social and economic democracy, political democracy is 

empty (which is also the argument made in the enlightenment of social 

welfare) and acknowledges that arguments around the opposition of 
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human rights and social welfare are both counterproductive and 

incorrect.Although fundamental rights are enshrined in the constitution, 

their implementation is still a work in progress. Social inequalities, 

economic disparities, bureaucratic resistance, and political pressures 

still prevent full enjoyment of these rights by all citizens. This 

contradiction between what is promised in the Constitution as opposed 

to what is experienced in real life is especially glaring for marginalized 

communities, including, but not limited to, Dalits, Adivasis, religious 

minorities, women and the economically backward classes. But the 

constitutional recognition of these rights establishes an important 

normative framework and legal resource for continuing struggles for 

justice and equality. Thus, the fundamental rights Unit is at once a 

major achievement and an unfinished project—one that articulates a 

vision of equal citizenship and human dignity that continues to inform 

constitutional practice and social movements in contemporary India. 

Directive Principles of State Policy (Articles 36-51) 

The Directive Principles of State Policy reflect both the international 

influences and indigenous aspirations which made it a notable portion 

of the Indian Constitution (Articles 36-51) which lies in Part IV. In this 

respect, these principles are inspired by the Irish Constitution and 

reflect the socioeconomic vision of the Indian freedom struggle, 

outlining the welfare goals that state policy and governance must abide 

by. Whereas the Fundamental Rights are justiciable, the Directive 

Principles are specifically non-justiciable under Article 37, which 

provides that these principles "shall not be enforceable by any court", 

while also saying that they are "nevertheless fundamental in the 

governance of the country" and that "it shall be the duty of the State to 

apply these principles in making laws". This distinctive constitutional 

position is indicative of the understanding among the framers that 

socioeconomic transformation was necessary for the development of 

India, but was not practical to be immediately translated into court-

enforced rights in light of the resource constraints of the country at 

independence.They broadly embody the socioeconomic aspirations of 
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the people — from provisions for the welfare of the people to more 

ambitious hopes for the organization of society and economy. Article 

38 lays down the high goal of safe guarding the Welfare of the people 

by ensuring a social order in which justice, liberty, equality and 

fraternity, to promote among all citizens. In respect of specific 

principles of economic justice as the state would ensure to provide 

adequate means of livelihood for all citizens, to ensure that economic 

resources are distributed so as to subserve the common good, that the 

state would not ensure concentration of wealth and ownership of 

capital, equal pay for equal work irrespective of sex, protection of the 

health of workers, and, protection of children and youth from 

exploitation, Article 39 is dealt with under Part 4 of the Constitution, 

which provides for Directive Principles of State Policy. These 

provisions are consistent with the Constitution’s assiduous aim of 

establishing a fairer socioeconomic order while leaving open the 

possibility of different sets of policies to achieve such aims. 

Article 39A, which formed a part of the 42nd Amendment introduced in 

1976, mandates the state to provide equal justice and free legal aid so 

that the citizens of the country are not impeded by the economic 

barriers in getting justice. Articles 40-43 cover principles about local 

self-governance and workers’ rights. Reflecting the vision Gandhi had 

for village self-governance, Article 40 mandates the establishment of 

village panchayats as units of self-government. Article 41 provides for 

the right to work, education and public assistance in case of 

unemployment, old age and disability, within the capabilities of the 

state’s economy. Article 42: “The State shall make provisions for 

securing just and humane conditions of work and for maternity relief.” 

Article 43: “The State shall endeavour to secure, by suitable legislation 

or economic organization or in any other way, to all workers, 

agricultural, industrial, or otherwise, work, a living wage, conditions of 

work ensuring a decent standard of life and full enjoyment of leisure 

and social and cultural opportunities, and “shall also endeavour to 

promote cottage industries on an individual or cooperative basis in rural 
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areas.” The added Article 43A, also by the 42nd Amendment, to 

mandate the state for the participation of workers in the management 

of enterprisesss.The aim of the Directive Principles is to establish a 

just and equitable social order. Article 44 requires that the state shall 

endeavour to secure for the citizens a Uniform Civil Code throughout 

the territory of India — one of the most contentious provisions, by 

virtue of its implications for religious personal laws and cultural 

autonomy. Article 45 initially recommended the state to implement free 

and compulsory education for children up to the age of fourteen— a 

provision that was reformulated into the justiciable right under Article 

21A, through the 86th Amendment. Article 46 casts the responsibility 

on the state to promote the educational and economic interests of 

scheduled castes, scheduled tribes and other weaker sections, and 

protect them from social injustice and exploitation. Article 47 provides 

that the state has the duty to raise the level of nutrition and standard of 

living and to improve public health, including the prohibition of 

intoxicating drinks and drugs, except for medicinal purposes. Articles 

48 and 48A reads, direct the State to organize agriculture and animal 

husbandry on modern and scientific lines, prohibits the slaughter of 

cows and other milch and draught cattle, and to protect and improve the 

environment and safeguard forests and wildlife. 

The last group of Directive Principles are about national heritage, 

international relations, and governance principles. Article 49 ensures 

the preservation of monuments, places, and objects of national 

significance. Articles 50 and 50A deal with separation of judiciary from 

executive and promotion of international peace and security, 

respectively. 51, which was added by the 42nd amendment, requires 

the State to promote international peace and security, maintain just and 

honorable relations between nations, foster respect for international law 

and treaty obligations, and encourage settlement of international 

disputes by arbitration. These articles engage with India's cultural 

heritage as reflected in the Constitution and India's potential role in the 

international community based on principles of peace, cooperation and 
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respect for international law.The aspect of relation between Directive 

Principles and Fundamental Rights have all undergone a significant 

transformation through constitutional amendments as well as judicial 

interpretation. In the early years, the Supreme Court, in matters such as 

State of Madras v. Champakam Dorairajan (1951), ruled that, if there 

was a clash between the Directive Principles and the Fundamental 

Rights, the former could not prevail. Later on, amendments to the 

Constitution, most notably the 25th Amendment, which added Article 

31C, aimed to undermine the impact of the Fundamental Rights in 

Articles 14 and 19 by seeking to give primacy to certain of the 

Directive Principles (specifically those contained in Articles 39(b) and 

39(c)). Indeed, by the Constitution (42nd Amendment) Act, 1976, an 

attempt was made to extend this protection to all the Directive 

Principles, but the Supreme Court held otherwise Minerva Mills v 

Union of India (1980) and declared such an extension to violate the 

basic structure of the Constitution. The Constitution contemplated a 

balance in Fundamental Rights and Directive Principles and neither 

could be given absolute precedence over the other without disturbing 

the constitutional architecture, the Court held. 

Judicial treatment of Directive Principles went from hesitancy to 

incorporation. Early decisions from the Court consistently treated 

Directive Principles as non-justiciable guidelines rather than 

enforceable rights. However, subsequent case law, particularly post the 

1980s, began to acknowledge the harmonious purpose that 

Fundamental Rights and Directive Principles embody as two sides of 

the same constitutional coin. In path-breaking pronouncements like the 

one outlined in Minerva Mills, the Court held that the "harmony and 

balance between Fundamental Rights and Directive Principles is an 

essential feature of the basic structure of the Constitution." Thus, the 

Court was able to widen the ambit of Fundamental Rights in general 

and Article 21 (right to life) in particular by infusing its contents with 

different socioeconomic dimensions reflected in Directive Principles 

into their armoury to generate ‘justiciable’ socioeconomic rights 
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through interpretative methods.Implementation of Directive Principles 

through law and policy has been uneven in the case of each principle 

and in various jurisdictions. Examples of legislation influenced by 

Directive Principles include a variety of labor laws implementing 

Articles 41-43, legislation on environmental protection invoking 

Article 48A, the panchayat legislation enacted under Article 40, and 

welfare schemes implementing Articles 38, 39 and 47. An elaborate 

structure of reservations for scheduled castes, scheduled tribes and 

other backward classes in education and employment is the 

manifestation of Article 46. On the other hand, some Directive 

Principles that have been rejected due to political sensitivity around 

issues of religious and cultural autonomy have failed to be 

implemented, such as Article 44 (Uniform Civil Code). The 

unevenness in application points to the political non-justiciabilty of 

these principles, their singularly democratic ideal compared to a 

jingoistic nativism, and political compromises inherent in achieving 

this consensus in the first place in a heterogeneous democracy. 

Directive Principles are read not just formally into legal 

implementation but even more into the constitutional discourse and 

political imagination. These principles have furnished constitutional 

vocabulary and normative framework for expressing demands for social 

justice and welfare policies. They have provided support and 

inspiration for social movements pursuing economic rights, 

environmental safeguards, gender justice, and other aspects of 

socioeconomic change. The Directive Principles codify these 

aspirations into constitutional imperative, which gives legitimacy to the 

aggrieved parties’ claims for state action to rectify social injustice and 

economic disparity, even if the exact means of realizing this goal is 

contested. They embody what has been described as the 

“transformative aspiration” of the Indian Constitution — its dedication 

not only to safeguarding existing social arrangements, but to 

fundamentally transforming them in the direction of greater justice and 

equality.In modern-day constitutional practice, Directive Principles 
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shape governance and jurisprudence significantly. They offer 

constitutional anchoring for welfare legislation and policy initiatives 

from every point of the political compass. They guide judicial 

interpretation of statutory provisions and constitutional rights, with 

courts frequently citing Directive Principles while determining the 

ambit and meaning of constitutional provisions or assessing the validity 

of legislation. Most importantly, they define the public conversation 

around state obligations and policy priorities, giving us a common 

constitutional vocabulary for talking about the ends of government. 

And though they may not be legally enforced directly—being non-

justiciable against an unwilling state—they are constitutionally 

entrenched and live on as an enduring matter of consideration in 

India’s democratic discourse on the goals and priorities of state action. 

These critiques and defences of Directive Principles are to be seen in 

perspectives of much deeper constitutional debates regarding how 

constitutionalism is to be directed toward societal transformation. 

Critics have asked whether they have any effect, since they are non-

justiciable, and alleged they are merely "pious wishes" with weak 

enforcement measures. Still others have accused individual principles 

of being expressions of particular ideologies, not universal values. 

Defenders argue that they constitutionally entrench these 

socioeconomic aspirations but leave the details of their democratic 

implementation to political struggles, thereby enabling real democratic 

responsiveness of implementation while establishing normative 

commitments without practical constraints. They cite new and 

renewed legislation, jurisprudence, and public discourse shaped by the 

principles as evidence of their importance, even without being 

justiciable. The debate taps into deeper tensions in constitutional theory 

between legal enforceability and normative aspiration, between judicial 

enforcement and democratic deliberation, and between constitutional 

certainty and policy flexibility.The evolution of Directive Principles 

within Indian constitutionalism signals a nuanced understanding of the 

relationship between law and societal transformation. Through the 
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constitutional text, the framers inserted these principles as non-

justiciable values into a mechanism of constitutional politics that 

allowed space for their importance while simultaneously guarding 

against the complexities of their realization in the context of a resource 

constrained, behavioural democracy. Subsequent incorporation of these 

principles through constitutional amendment, judicial interpretation in 

the courts, legislative enactments, and through public discourse show 

their continuing relevance to India’s constitutional project. They stand 

as embodiments of the Constitution’s embrace of substantive equality 

and social justice as indispensable complements to political democracy 

and individual rights, such that its overarching constitutional vision 

encompasses both liberal and social democratic aspirations into a 

unified whole. 

Fundamental Duties (Article 51A) 

The Fundamental Duties enshrined in Article 51A of the Indian 

Constitution are a relatively new introduction to the Indian 

constitutional domain, when the controversial 42nd Constitutional 

Amendment Act was passed during the Emergency period of 1976. 

These duties were included in the Constitution based on the 

recommendations of the Swaran Singh Committee, which had been 

constituted to recommend measures to strengthen constitutional 

provisions, and they were inspired by the Constitution of the Soviet 

Union. These originally included, ten, the 86th Amendment Act 

(2002), added the eleventh. The inclusion of Fundamental Duties was a 

conscious effort to highlight that citizenship is as much about duties as 

it is about rights, thereby aiming to create a clearer balance between 

individual rights and civic obligations within the constitutional 

framework. Though they were first crafted and inserted into the Indian 

Constitution during a time when democracy lay suspended, they have 

since been mainstreamed into constitutional dialogue, but unlike the 

Fundamental Rights they are distinctive for their non-justiciablity, 

which makes them unenforceable.  Article 51a of the constitution of 

india contains a range of duties that include civic, patriotic, 
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environmental, and ethical responsibilities. The first duty (clause a) is 

to “weiter das Grundgesetz und seine Werte und Einrichtungen, die 

Nationalflagge und die Nationalhymne achten” and hence promotes 

constitutional patriotism to the status of a duty. Clause (b) enjoins 

citizens “to cherish and follow the noble ideals which inspired our 

national struggle for freedom,” establishing a bond between citizenship 

today and the ideals of the independence movement. Clause (c) lays 

down the duty “to uphold and protect the sovereignty, unity and 

integrity of India”, echoing anxieties about national security and 

territorial integrity. Court Challenge: The Fourteenth Amendment as 

Fixed Rhetoric A. Clause (d), making citizens “to defend the country 

and render national service when called upon to do so,” creates a civic 

obligation of national defense. 

The obligations do not cease with clause (e), which mandates citizens 

“to promote harmony and the spirit of common brotherhood amongst 

all the people of India transcending religious, linguistic and regional or 

sectional diversities; to renounce practices derogatory to the dignity of 

women.” This dual provision caters to both the pluralistic nature of 

India and the principle of gender equality, as it understands that 

responsible citizenship entails the respect of diversity and the dignity of 

women. Clause (f) instructs citizens “to value and preserve the rich 

heritage of our composite culture,” recognizing the centrality of 

cultural heritage to national identity. Clause (g) imposes the duty “to 

protect and improve the natural environment including forests, lakes, 

rivers and wild life, and to have compassion for living creatures,” 

highlighting environmental awareness and humane treatment of 

animals.Clause (h) enjoins citizens “to develop the scientific temper, 

humanism and the spirit of inquiry and reform”, promoting rationality 

and progressive values as civic virtues. Clause (i) calls on citizens “to 

protect public property and to abjure violence,” implicating questions 

of civic duty to common resources and peaceful conduct. Clause (j) 

obliges citizens “to strive towards excellence in all spheres of 

individual and collective activity so that the nation constantly rises to 
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higher levels of endeavour and achievement”, linking national progress 

to personal excellence as a civic duty. Finally, addition (k) which was 

inserted in 2002 puts a positive duty on parents or guardians: “provide 

opportunities for education to his child or, as the case may be, ward 

between the age of six and fourteen years,” serving as a corollary to the 

right to education introduced by the same amendment.Fundamental 

Duties do not share a similar legal status as Fundamental Rights. 

Fundamental Rights are justiciable and can be enforced through courts 

while Fundamental Duties can not be enforced directly and hence are 

non-justiciable. There are no specific sanctions or penalties included 

for failing to observe these duties. But the non-justiciable status does 

not make them empty or irrelevant. Fundamental Duties, akin to 

Directive Principles, can, therefore, aid interpretation of statutes and 

constitutional provisions, the Supreme Court has held in the past. The 

Court has also referred to Fundamental Duties while interpreting 

statutory provisions or assessing actions of the state in matters related 

to the environment (Rural Litigation and Entitlement Kendra v. State of 

Uttar Pradesh) and student admission policies (AIIMS Students' Union 

v. AIIMS). 

Fundamental Duties have been implemented mainly through 

legislation, judicial interpretation, and educational initiatives, not direct 

enforcement. Numerous environmental legislations such as 

Environment Protection Act, 1986, and Wildlife Protection Act, 1972 

reflect this duty to protect the environment in clause (g) Fundamental 

Duties have been included in curricular reforms, to promote education 

about civic responsibilities. Would the duty to respect the freedom to 

speak and uphold the honour and sanctity of national symbols in clause 

(a) be recognised in the Prevention of Insults to National Honour Act, 

1971, as amended after the insertion of Fundamental Duties? When 

deciding cases involving environmental protection, the right to 

education, the protection of cultural heritage, and the treatment of 

animals, the judiciary has sometimes invoked specific duties, using 

these constitutional values to inform its statutory interpretation and 
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constitutional reasoning.Fundamental Duties Are More of Theory than 

Practice They express a particular vision of citizenship that emphasizes 

the duties that accompany rights, which pushes back against purely 

individualistic understandings of constitutional entitlement. They 

sketch out a vision of active citizenship that would set citizenship in 

relation to positive contributions to national life, rather than mere 

passive enjoyment of the legal protections of citizenship. They 

understand that constitutional democracy could not be achieved merely 

by the two limbs of the State — state restraint or Fundamental Rights 

and state action or Directive Principles — but will also require robust 

and active citizen participation and responsibility. They thus complete 

not only the constitutional triad of rights, principles and duties that 

together constitute the normative framework for democratic citizenship 

in India, they complete the spirit of the iconic words of the 

Constitution: to “We the People”.The interrelation between 

Fundamental Duties and other constitutional provisions signifies their 

integrated application in the constitutional scheme. They establish a 

balance between entitlements and responsibilities, stating in the 

context of Poorvs and Pils that guarantee, that only responsible exercise 

can provide meaningful freedom. With Directive Principles, they split 

responsibility for social transformation along state–citizen lines and 

show that attaining constitutional ends cannot remain the sole preserve 

of state policy or citizen action. It is complemented by the duty to 

protect the environment—a directive principle added by the same 

amendment (Article 48A)—to ultimately create a shared responsibility 

for the state and its citizens to ensure environmental stewardship. The 

obligation with respect to education for children is in line with the 

right to education, in which children is recognized as requiring both the 

provision of education by the state, as well as the support from parents. 

Fundamental Duties: Critical perspectives on conceptualizing and 

implementing Fundamental Duties have raised a number of concerns. 

Some critics cite their introduction during the Emergency period as a 

reason for skepticism, interpreting them as potential tools for 
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authoritarian control rather than as building blocks of democratic 

citizenship. Others cite the broad wording of many acts requiring the 

information, leaving their exact requirements muddy and potentially 

open to arbitrary interpretation. However, from a liberal standpoint, it is 

worrisome that putting a stress on duties may undermine rights, and 

duties might be used to justify a curb on civil liberties. Critics argue 

that from a social justice standpoint, the duties framework may fail to 

account for structural inequities that limit the ability for some groups to 

meet certain civic expectations.Proponents of Fundamental Duties point 

out that their adoption is aligned to achieve a more balanced 

understanding of constitutional citizenship; one that highlights the twin 

pillars of Rights and Duties. They suggest that these duties express 

values underlying constitutional democracy — respect for diversity, 

environmental stewardship, scientific rationality, and gender equality, 

among others. The duties framework resonates with a communitarian 

view of constitutional subjects, in that it recognizes that they are 

socially embedded and that civic virtue contributes to the functioning of 

democracy. Conceived from a developmental lens, these duties spell out 

citizen contributions to the national agenda, which can supplement the 

national development vision guided by the Directive Principles of State 

Policy.In comparison, explicit constitutional duties are rare in liberal-

democratic constitutions; they are more common in socialist and post-

colonial constitutions. The Soviet Constitution's detailed duties 

provisions had an influence on India's Constitution-making, and similar 

provisions have since been made by the constitutions of China and 

Cuba, and some of the post-Soviet states. Germany’s Basic Law 

encompasses a more limited array of civic duties consistent with the 

democratic tradition, and several Latin America’s constitutions contain 

environmental duties comparable to India. It is also unique for its 

extremely broad sweep — encompassing patriotic, social, cultural, 

environmental and developmental aspects of citizenship, mirroring the 

Constitution’s holistic embrace of liberal, social democratic and 

developmental goals. 
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Many ideas have been proposed for reforms of Fundamental Duties — 

stronger implementation through education, legislative and media 

frameworks and recognition of individual contribution. In 1999, thc 

Justice Verma Committee on Fundamental Duties proposed systematic 

integration of awareness about duties into educational curriculum, 

programs in media and various government initiatives. Some have 

argued that, especially with respect to protecting the environment and 

non-discrimination, certain duties should extend to private 

corporations and institutions as well. Others have proposed to render 

vaguer obligations more concrete through legislative frameworks or 

judicial exposition. These proposals signal the continuing struggle to 

negotiate the challenge of how to give effect to constitutional duties as 

a workable project without undermining the primacy fixed to rights and 

imposing undue constraints on personal autonomy.The relevance of 

Fundamental Duties even today in the Indian context is seen in their 

reference in the discussions over Nationality, Nationalism and related 

matters, as well as Environmental protection and sense of social 

responsibility. But they also offer constitutional language for expressing 

civic aspirations and obligations, in a democratic society. They provide 

normative landscaping for tackling such problems as environmental 

degradation, social polarization, and educational advancement. They 

promote the constitutional ideal of citizenship not as passive 

entitlement but as active participation. Their non-justiciable nature also 

precludes easy enforceability but their constitutional entrenchment 

ensures their prominence in interpretations of law, formulation of 

policy making as well as in discussions in the civic realm, reinforcing 

the rights and principles which cumulatively constitute the 

constitutional order through which democracy and social 

transformation must occur in India. 

Constitutional Remedies 

Abstractive Conclusion ~ The philosophy of Constitutional Remedies 

enshrined in the Indian Constitution in the main in Articles 32, 226 and 

its supporting provisions stands to materialize the constitutional rights 
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from theoretical declarations to tested monuments. To give effect to 

constitutional provisions, especially Fundamental Rights, when violated 

by state action/inaction, these remedies form the procedural structure so 

that the aggrieved citizens can approach the courts. Dr. B. R. 

Ambedkar, the principal architect of the Constitution, called Article 32 

— which ensures the right to move the Supreme Court to enforce 

Fundamental Rights — the “heart and soul of the Constitution,” 

realising that rights without remedies would remain empty promises 

written on paper. It represents the enshrined right of the inhabitants of 

the subcontinent, enshrining a holistic framework of constitutional 

remedies in the land of India itself.Article 32 specifically vests the 

Supreme Court with the role of guardians of Fundamental rights, 

conferring a right to every person to move the Supreme Court directly 

for the enforcement of these rights. This provision is special because it 

confers fundamental rights status on constitutional remedies in and of 

themselves, which cannot be clipped by ordinary legislation. 0 

comments Article 32(2) gives power to the Supreme Court to issue 

directions, orders, or writs, including writs of habeas corpus, 

mandamus, prohibition, quo warranto, and certiorari, for the 

enforcement of Fundamental Rights. Though drawn largely from the 

British common law tradition, these remedial tools are firmly 

embedded in India's Constitution, which equips the Court with various 

flexible mechanisms to address different degrees of rights violations. 

These remedies have evolved far beyond their common law 

underpinnings, as their constitutional status repackaged them from 

civil remedies that were considered a matter of discretion, prerogative 

writs, into constitutionally guaranteed remedial mechanisms.The five 

writs mentioned in Article 32 have different remedial objectives. 

Habeas corpus (“produce the body”) is used to secure the release of 

people who are unlawfully detained, and it is an essential safeguard 

against arbitrary detention and disappearances. Mandamus (“we 

command”) is the judicial command to public authorities to perform 

public duties which they have refused or neglected to do and thus 

ensures administrative accountability. In this line of thinking, 
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prohibition prevents lower courts or tribunals from acting beyond the 

boundaries of their authority, thus preserving the integrity of the 

judicial command structure. Certiorari is a supervisory jurisdiction of 

higher courts, enabling them to review and quash proceedings and 

decisions of inferior courts or tribunals which are made without or in 

excess of jurisdiction, thus serving as a check on judicial and quasi-

judicial powers. Quo warranto questions the legality of a person's claim 

to a public office; and I will not delve furrther as it could go towards 

the technical side of law. Collectively, these writs create a mechanism 

for addressing both state action and inaction that potentially infringe 

upon constitutional rights. 

Article 226 supplements Article 32 by conferring to the High Courts the 

power to issue writs not only to enforce the Fundamental Rights but 

also "for any other purpose". The jurisdiction of High Courts therefore 

extends beyond just the infringement of Fundamental Rights as defined 

in the Constitution, and as such they play a vital role in the protection 

of rights, as well as oversight of administrative action, within their 

territorial jurisdiction. The availability of remedies under Articles 32 

and 226 creates a situation where a dual track system begins to emerge 

for enforcing constitutional rights — while the Supreme Court under 

Article 32 is increasingly being inundated with fundamental rights 

violation petitions of a national importance, High Courts through 

Article 226 is able to handle a wider pool of cases with more local 

ramifications. This system represents a compromise between the need 

for an authoritative central interpretation of constitutional provisions 

and the need for accessible forums for the enforcement of rights in a 

large and diverse country.Constitutional remedies are interpreted 

tonally and shall be adjudicated through timeless remedy. The basic 

parameters of writ jurisdiction were established in the early Supreme 

Court decisions, which answered questions of standing, justiciability, 

and the nature of state actions that can be reviewed against 

constitutional standards. Such transformative institutional changes like 

Public Interest Litigation (PIL) emerged in post-Emergency era 
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relaxing the standing for courts scope to be approached on behalf of 

disadvantaged groups who cannot approach courts themselves.  
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Unit 6 The Representation of the People Act, 1951 

The Act is a part of the Representative Government, as it lays down the 

complete legal and administrative framework governing elections to 

both Houses of the Parliament as well as to the State Legislatures in 

which the citizens of our country exercise their constitutional right to 

vote. Passed just after India achieved independence and adopted its 

Constitution, this law is the first application on the ground of what is 

enshrined in the Constitution as universal adult suffrage and democratic 

governance. The need for a mechanism that could help the largest 

democracy in the world to run efficiently, fairly and transparently lead 

to the Act. It lays out how the constitutional right to vote, along with 

the right to run for office, is to be exercised, delineating the rules, 

procedures and safeguards necessary to ensure democratic 

elections.The circumstances surrounding the passage of the Act are 

historical. Since the Constitution of India, which laid down 

parliamentary form of government in accordance with democratic 

principles, came into effect in 1950, there was an immediate necessity 

of a detailed legislation governing the electoral process. To meet this 

constitutional requirement, the Representation of the People Act, 1951, 

and its companion legislation, the Representation of the People Act, 

1950 (which deals with the preparation of electoral rolls and the 

delimitation of constituencies), was enacted. These two acts, together 

with another related to the actual conduct of elections and other 

associated matters, that of 1951, form the legislative backbone of 

India’s electoral democracy. 

In the decades since its inception, the Representation of the People Act, 

1951 has been amended several times to plug new challenges, 

loopholes, and to keep in tune with India’s ever-changing social, 

political, and technological landscape. As such, these 8th, 9th and 10th 

amendments highlight that democracy is not stagnant, but rather an 

ongoing push towards forging ever stronger and improved elections. 

Since its enactment, the Act has undergone amendments and has also 

been interpreted and applied in various ways given India's geographic 
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and demographic diversity. This evolution highlights the living 

characteristics of the legislation and its significant contribution to the 

safeguarding of the integrity and vitality of Indian democratic 

institutions.The important provisions of Representation of the People 

Act, 1951 are not technical in nature. It is the touchstone of India's 

democratic ethos, safeguarding the principle that power resides with the 

people through their right to elect their own representatives. The Act 

outlines a structure for the exercise of democratic rights, through the 

establishment of prerequisites for and disqualification of candidates, 

description of the electoral process and mechanism, description and 

prohibition of electoral offenses, and a mechanism for the resolution of 

election disputes. That is, your right to vote promotes the principle that 

government derives its authority from the consent of the people, and 

serves as a bulwark against electoral fraud, corruption and 

manipulation.The Act exists in a broader constitutional and legal 

ecosystem comprising the Constitution of India itself, the Election 

Commission of India, judiciary and other electoral institutions. It 

functions alongside other laws, rules, and regulations to guarantee that 

elections in India are fair, free, and represent the authentic will of the 

people. Thus, is the "Representation of the People Act, 1951" enacted is 

for understanding the practical workings of democracy in India, which 

is considered as the largest democracy in the world and also the 

challenges and opportunities that poses in applying constitutional and 

democratic values in vast, diverse and complex society. 

Qualification and Disqualification of Candidates 

The Representation of the People Act, 1951 prescribes a broad 

specification of qualifications and disqualifications for contesting 

elections in India. These are the provisions that act as the gatekeeping 

mechanism that determines who can, and cannot, represent the people 

in elected bodies, directly impacting the quality and character of India’s 

representative democracy. The qualification criteria ensure that 

candidates possess certain basic standards of eligibility, and the 

disqualification provisions seek to exclude individuals with serious 
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legal, ethical, or constitutional conflicts from holding elected office. All 

of these provisions represent a compromise between the open-ended 

nature of the democratic process and a need to preserve some integrity 

and dignity in those elected institutions.Candidature qualifications are 

based on the constitutional principles of equality, representation, and 

democracy. The eligibility to contest elections to the Lok Sabha (House 

of the People) requires the candidate to be an Indian citizen above 25 

years of age, and enrolled as a voter in any parliamentary constituency. 

The candidate must be a registered voter in the state or union territory 

from where they run and must be a minimum age of 30 years for the 

Rajya Sabha (Council of States). These fundamental qualifications 

embody the idea that those who legislate for and upon the people must 

themselves be eligible voters and mature enough to assume high public 

office.However, the Act is much more than a bare set of qualifications 

— it creates a solid framework of disqualifications which prevent 

certain types of individuals from being allowed to run for office. 

Section 8 of the Act concerns disqualifications based on the conviction 

of an offence, and has become particularly relevant in light of the 

criminalisation of Indian politics. Those who have been convicted of 

specific serious crimes, such as corruption, terrorism, inciting hostility 

between communities, electoral offenses, and crimes against women, 

are disqualified for specified periods based on the gravity of the crime 

and the sentence received. Some of those at the highest level — for 

example, a person sentenced to imprisonment of two years or more — 

are disqualified from the date of conviction and for a further period of 

six years after being released from prison. 

The application and meaning of these disqualification provisions have 

undergone a metamorphosis through judicial pronouncements and 

legislative changes. The Supreme Court of India has thus been 

instrumental in figuring out the contours governing the applicability of 

these provisions, and it has often taken the onus upon itself to plug any 

loopholes, or remove ambiguities from the statutory framework in this 

regard. In landmark verdicts like Lily Thomas v. Union of India 
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(2013), the Court declared Section 8(4) of the Act unconstitutional as it 

permitted elected members to remain in office awaiting the outcome of 

appeal against their conviction. The decision represented a significant 

move in terms of onerous convicted criminals from continuing to hold 

elected office when an appeal’s process was pending — often for years 

when there’s a backlog in the Indian judicial system.Section 8A of the 

Act enacts disqualification on corrupt practices ground which is 

legislative intent to keep the election process pure. If convicted of 

corrupt acts by a competent court or tribunal, they can be disqualified 

for a period not exceeding six years. This clause acknowledges that 

some conduct in electoral process, although not a criminal act, can 

seriously hurt the fairness and purity of elections and therefore is 

enough justification to disallow people from running for office.The 

exposure of financial integrity is another major concern included in 

this issue of disqualification. Disqualification for three years of a 

person found guilty of failing to file an account of election expenses is 

governed by section 8B. This is in recognition of the seasoned need for 

transparency in any financial responsibilities during the elections and 

serves as a step towards enforcing that candidates fulfil the criteria for 

financial reporting when executed by the Act and rules under it.Section 

9: Prohibition on contesting elections due to government contracts 

Section 9 prohibits individuals from contesting elections for 

government office if they have existing contracts with the government 

for the delivery of goods or the execution of work. Likewise, Section 

9A disqualifies persons who have a financial interest in government 

contracts, including owning a share or interest in a corporate entity that 

has government contracts. These provisions acknowledge that public 

officials must not be bound by the administration by financial interests 

that might corrupt their freedom or that might give rise to conflicts 

between the private interest and the public duty. 

Disqualification for holding office under the government of India (or 

any state government) is laid down in Section 10, which makes it 

mandatory for individuals in the government service to resign before 
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contesting elections. This provision avoids both the direct entanglement 

of the executive and legislative branches of government as well as the 

assembly of power that could blossom if government officials were 

also legislators. It also reiterates the principle of neutrality in the civil 

service, which requires that civil servants must forfeit their post when 

crossing over to the political side.The Act also enumerates 

disqualifications for electoral misconduct. The disqualification under 

section 10A is for failure to return his election expenses or pay any sum 

for the expenses of the election within the time or in the manner 

provided in the Act(11). This requirement builds on the financial 

reporting requirements set forth in other sections of the Act, providing 

an additional tool to the TIACA in an effort to achieve compliance 

with those rules.Crucially, the disqualification regime under the Act 

interacts with broader constitutional principles. Article 102 of the 

Constitution of India states disqualifications of a person for 

membership of Parliament, which includes holding any office of profit 

under the government, not being a citizen of India or having voluntary 

acquires the citizenship of a foreign state, being of unsound mind, 

being an undischarged insolvent and disqualified under any law made 

by Parliament. Exactly does Article 191 prescribe similar 

disqualifications for membership in State legislatures. These 

constitutional provisions are given effect through the Representation of 

the People Act, 1951, which provides the framework of the statutory 

provisions through which these provisions are implemented and 

enforced.The disqualification provisions and their interpretation and 

application have been the subject of continuous legal and political 

controversy. Jurisprudence, and sometimes legislative amendments, 

continue on issues like when disqualification should take effect, what 

is an “office of profit”, what are “corrupt practices”, the effect of 

pending criminal charges (as distinct from convictions). In Public 

Interest Foundation v. Union of India (2018) it was held by the 

Supreme Court that political parties must publish the criminal 

antecedents of their candidates and was seen as a judicial attempt at 

curbing the cancer of criminalization of politics through greater 
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transparency when judicially declared disqualification was not 

something that could be lawfully done. 

In response, there have been calls to strengthen disqualification 

provisions amid rising concerns about the growing number of 

legislators with a criminal past. Proposals have ranged from 

disqualifying candidates with serious criminal charges (not necessarily 

convictions) to extending the disqualification window for certain 

crimes, to enhancing the enforcement of existing disqualification 

provisions. These debates illustrate the tension between the democratic 

belief that people should generally be allowed to determine who 

represents them and the argument that just because someone can run for 

office, they should never hold elected office.The framework for 

qualification and disqualification provided for by the Representation of 

the People Act, 1951 is one of the cornerstones of India’s electoral 

democracy. By dictating who can run for election and who cannot, 

these provisions play an unprecedented role in determining the makeup 

of legislative bodies and, thus, the nature of governance and 

representation. Although the basic framework of the Act has remained 

constant, its implementation and interpretation has changed over time 

to reflect social, political, and legal circumstances. Ultimately, as the 

courts of commonwealth continue working through the implications of 

using disqualification as a tool to secure a representative electoral 

process and to promote integrity, the ongoing challenge is to balance 

the need to allow people to run for elected office without undue barriers 

while protecting the integrity of the elected positions by disqualifying 

those who should not be elected due to serious legal and moral issues.. 

Electoral Process and Machinery 

The Representation of the People Act, 1951 governs the conduct of 

elections in India and aims to set up a framework for the free and fair 

conduct of elections in the country, in addition to providing a 

framework for elections to be held to both houses of Parliament and the 

state legislatures. Features of the Act serve to operationalize the 
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constitutional right to vote and the democratic ideal of representative 

governance, facilitating the process through which people can exercise 

their vote to select their political representatives by giving it concrete 

and systematic form. The provisions relating to the electoral process 

and machinery in the Act addresses the entire election cycle from 

announcement of elections to declaration of results thereby providing a 

well established and orderly system for smooth transfer of power in 

accordance with the mandate of the people.The pillar, on which rests 

this grand machinery of Indian elections, is the Election Commission of 

India (ECI), which is Parliament created a body under the Article 324 

of the Constitution. Although the Constitution grants the Commission 

it's primary powers, the Representation of the People Act, 1951 further 

enumerates these in the context of the Commission's role in the 

electoral process. The Commission has the power to supervise, direct 

and control the entire political process, in order to guarantee free and 

honest elections all over the country. These powers include the 

authority to postpone or cancel an election in cases where the integrity 

of the process has been compromised, issuance of directions to curb 

electoral malpractices, registration of political parties, allotting 

symbols for elections, and enforcing the Model Code of Conduct 

during the election period.The election process is initiated with 

notification by the President (for parliamentary elections) or the 

Governor (for state legislative elections) on the advice of the Election 

Commission. This notification, issued under the authority of Section 14 

of the Act, officially brings the schedule of elections and the machinery 

for elections into action. Thereafter, it is followed by the procedure of 

filling up nominations as per provisions contained in Section 30 of the 

Act. Candidates are required to file their nomination papers with the 

appropriate Returning Officer along with the security deposit and a 

statement of their education, assets, liabilities, and, if applicable, any 

criminal history, within that period. 

Scrutiny is done under Section 36, and it is one of the important stages 

of the elections. The Returning Officer reviews each nomination for 
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compliance with all legal requirements including previously mentioned 

qualifications and disqualifications. Provided in section 37 that 

candidates may withdraw their nominations a Nomination after a 

certain period of scrutiny. After the deadline for withdrawal of 

candidatures, the Returning Officer compiles and publishes a list of 

candidates validly nominated to contest the constituency. Where, upon 

scrutiny and withdrawal, one valid nomination alone remains, the 

candidate is declared elected unopposed under Section 53 of the 

Act.When multiple candidates contest an election, the Act lays detailed 

rules for poll conduct. Given the practicalities of conducting elections 

in a diverse, complex society the section 52 enumerates the scenarios 

under which polls may be adjourned in emergencies, whether natural 

disaster or civil unrest or booth capturing. It also governs the design 

and allocation of election symbols to candidates, seeing the role of 

visual identification in a country that boasts diverse literacy levels. 

Reserved symbols are allotted to recognized political parties, while 

independent candidates and candidates of unrecognized parties are 

assigned symbols from the list of free symbols, which are maintained 

by the Commission.Voting, a major aspect of the electoral process 

regulated by the Act, is done through it. The Act originally allowed 

voting to be done through ballot papers, but amendments have adapted 

to technological advances including the use of Electronic Voting 

Machines (EVMs) from the late 1990s. An amendment to the Elections 

Code in 1989 added section 61A that specifically gives the Commission 

the authority to use voting machines. The introduction of EVMs has 

revolutionised the whole process of election in India, decreasing the 

numbers of invalid votes, make counting fast, and helping in the overall 

efficiency of elections even in remote areas of the country; however, it 

has not been without some doubt regarding their credibility and 

security. EVMs are now complemented by a Voter Verifiable Paper 

Audit Trail (VVPAT), which allows voters to see the vote they cast on 

paper, further ensuring the integrity of the voting process. 
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The Act also provides for special voting arrangements for certain 

classes of voters. Section 60 provides for postal ballots for specific 

categories of voters, including service voters (armed forces personnel), 

government employees on election duty and persons under preventive 

detention. "Featured" This provision knows that some eligible voters, 

who had the right to vote in person at their polling place but due to his 

official duties or contract do the vote not one, does not have a 

legitimate reason to pay a penalty. In addition, the Act empowers 

candidates to appoint polling agents who will keep an eye over the 

polling process thus increasing transparency and curtailing the chances 

of electoral malpractices.Vote counting, which falls under the purview 

of Section 64 of the Act, is the final phase of polling. The Act sets forth 

detailed procedures for counting the votes on election day, as well as 

provisions for recounting those votes in certain circumstances. Under 

the first-past-the-post system used for general elections in India, the 

candidate who receives the most valid votes is declared elected. The 

declaration of results under Section 66 effectively marks the end of the 

election process for a given constituency. The winning candidates are 

issued certificates of election after the results have been declared, 

taking their seats in the legislative body.The Act itself does impose 

some obligations on candidates after an election, which has to do with 

the presentation of the accounts of election expenses. Section 77 makes 

it obligatory for each candidate to maintain a separate account of 

election-related expenditure while section 78 makes it mandatory for 

the candidate to submit the account to District Election Officer within 

a stipulated period post the election. Noncompliance with such norms 

leads to disqualification under Section 10A which promotes financial 

transparency in elections and prevents dominance of money power in 

the poll process. 

The machinery of elections set up by the Act itself goes well beyond 

the Election Commission and encompasses a range of officers that are 

play critical roles in the conduct of elections. At state level there are 

Chief Electoral Officers (CEOs), then at district level there are District 
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Election Officers (DEOs), at constituency level there are Returning 

Officers (ROs), and at polling station level there are Presiding Officers 

(POs); all together through which the Commission passes its orders and 

supervises the elections. The Act provides for the appointment, powers 

and duties of these officials and lays down an administrative 

framework for the conduct of elections.The efficiency of this electoral 

machinery has stood the test of time and has borne the fruits of 

conducting several general elections and innumerable by-elections 

since Independence. The electoral machine in India on the whole, 

however, has shown unprecedented capabilities of resilience and 

adaptability despite the logistical minefields of India's sheer size, its 

varied geography and the sheer number of people. The Commission's 

power to deploy central security forces, to transfer officials and to 

enforce Model Code of Conduct during the election period in such 

trying times have played a pivotal role in upholding the sanctity of the 

electoral process.With time, the provisions of the Act for the electoral 

process and machinery have been amended and interpreted by the 

judiciary to deal with challenges that had emerged and technology 

developments. To stop the problem of political defections after the 

election, anti-defection provisions were introduced in the form of the 

52nd Amendment to the Constitution and changes in the 

Representation of the People Act. Amendments have similarly fortified 

disclosure requirements for candidates (ideals that 40 percent of the 

electorate now support, up from 24 percent more than eight decades 

ago) and empowered the Commission’s enforcement mechanisms. 

They’ve also helped make electoral processes, like the general conduct 

of democracy, into modern events even as technological innovations 

continue to upend social norms.The electoral process and machinery 

created under the Representation of the People Act, 1951 has been one 

of the few seamless victories in the task of making democracy work on 

such an unprecedented scale. The Act has been pivotal in laying the 

foundation and in preserving democratic credentials of India along 

with providing a structured, transparent and, generally fair mechanism 

for conduct of elections. Despite continuing challenges like the 
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pernicious influence of money power, occasional outbreaks of electoral 

violence, residual technological and procedural inadequacies and so 

on, the provisions of the Act pertaining to the electoral process and 

machinery have, for the most part, succeeded on their fundamental 

anchor: enabling the people of India to elect their representatives by 

means of free and fair elections. 

Electoral Offenses 

The Representation of the People Act, 1951 pays special attention to 

electoral offenses as it is acknowledged that the backbone of the 

democratic process does not rest solely upon setting electoral processes 

in motion, but also upon preventing and punishing acts which mar free 

and fair elections. The 24 sections provided under Part VII (sections 

123 to 136) of the Act as a whole lay down a detailed legal framework 

for the definition of various types of electoral offences and their 

penalties. These provisions acknowledge the legislature's recognition 

that elections themselves are especially prone to manipulation, 

corruption, and intimidation that can skew the desires of the electorate 

and erode the legitimacy of the representatives elected by them. The 

Act seeks to accomplish these goals by creating greater deterrents to 

potential wrongdoers, ensuring a basis for challenges to tainted 

election outcomes and reducing the potential for undermining public 

trust in the electoral system.It has Section 123 at its core which defines 

“corrupt practices” in the context of elections. These practices 

comprise of bribery; undue influence; appeal to voters on grounds of 

religion, race, caste, community, or language; promotion of feelings of 

enmity between different classes of citizens; propagation of false 

information regarding a candidate's personal character or conduct; the 

hiring of vehicles to transport voters to polling stations; incurring 

excessive election expenses; the obtaining of assistance from 

government servants for election purposes. As such, although Section 

123 lays down the grounds as to why one can challenge the election in 

the form of an election petition, it is less about setting down criminal 

punishments and more about defining what we mean by electoral 
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bribery and/or corruption as per the Act, and eventually, also implies 

the most importance values of fairness, equality and freedom that a 

democratic election ought to have.According to Section 123(1), bribery 

means offering any consideration to persuade whether a person should 

to contest or not, withdraw or not, vote or not. It acknowledges that the 

transaction of cash, gifts or other benefits in exchange for electoral 

support is the quintessential bribery, one that ultimately subverts 

democracy by usurping the critical faculty of the voter with the lure of 

cold hard cash. However, adopting this prohibition in an anti-corruption 

framework means the courts have construed this provision broadly to 

apply to a number of financial inducements (Finnane, 2023) but have 

typically demanded proof of an explicit offer or agreement, rather than 

that benefits were provided in the context of an election. 

Section 123(2) prohibits undue influence, covering any interference, 

direct or indirect, with the free exercise of electoral rights. This applies 

not only to the exercise of force, violence, or restraint but also to more 

nuanced forms pressure, such as threats of divine wrath or spiritual 

censure. This is important because it allows voters and candidates to 

determine their electoral preferences without interference or coercion 

by a third party. This provision has generally been interpreted 

purposively by the judiciary, which has instead focused on whether the 

conduct in question effectively constrained the free exercise of 

electoral rights rather than applying a set of abstract formalistic 

criteria.Sections 123(3) of the Act that forbids an appeal to voters on 

the ground of religion, race, caste, community or language addresses a 

very sensitive aspect of electoral politics in India's diverse society. Such 

provision is intended to prevent misuse of this division for overall 

election propaganda, keeping in spotlight the harm to social unity and 

democratic values done through electoral process when religion or 

community becomes part of the electoral propaganda. Built upon by 

some path-breaking jurisprudence in the form of the Supreme Court's 

decision in Abhiram Singh v. C.D. Commachen (2017), which ruled 

that references to religion, race, caste, community, or language are 
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forbidden, no matter where the provocation comes from.Rather than 

outlaw corrupt practices, the Act criminalizes certain kinds of electoral 

malfeasance. Section 125 prohibits promoting enmity between the 

different classes of citizens with respect to elections, which 

complements the corrupt practice under Section 123(3A), with specific 

penalties for criminal conduct. This is not to say that the Philippines is 

not in need of a compelling rationale for an electoral ban on candidates 

with histories of violence, but violence in the Philippines is often fueled 

by social tensions, and if this provision is in response to that it is a 

good one — elections can exacerbate social tensions, and the law must 

obviously have strong disincentives against making use of this for 

electoral advantage. 

Section 126: Prohibition of public meetings and display of election 

matter through electronic media during silence period of 48 hours 

before conclusion of polling → cleanliness of electoral process is a 

matter of concern and it is not only about fair elections but also about 

how public marketing happens. This is a period of time to allow voters 

time to think about their decisions without the possibility of other 

campaign appeals that others running for office would have no time to 

respond to. This provision has been adapted to fit the changing media 

landscape, although there are still difficulties in effectively regulating 

social media and other digital forms of dissemination on top of this 

provision.Sections 127, 127A, and 128 deal with election campaign 

communications. Section 127 addresses disruptions of election 

meetings, emphasizing that free speech in the context of elections 

needs to be protected from disruption. Section 127A - Printing of 

election pamphlets and posters, under which information to printer and 

publisher of pamphlet and poster must be given thereby improving 

accountability of campaign materials. Section 128 enshrines the 

principle of not keeping the vote secret, which we think reflects these 

two values, of protecting voters against intimidation by keeping voting 

secret but also making sure that the counting process was 

transparent.Several provisions provide specific protection for the 
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integrity of voting procedures. Section 129 gives the police the power 

to eject or arrest any person causing disorder in or around polling 

stations, and section 130 prohibits canvassing in or around polling 

stations, creating protected zones where voters can exercise their right 

to vote without pressure or intimidation. Section 131 prohibits such 

behavior, known as disorderly conduct, aimed at preventing disruption 

of polling stations or intimidation of voters or election officials. 2019 

the Section 132 of the Act states that it shall not be lawful for any 

person to remove a ballot paper from a polling station. 

A relatively recent provision in the Act, Section 132A makes it a 

criminal offence to breach voting secrecy by election officials or other 

authorized individuals. This clause recognizes that protecting the 

secrecy of the ballot takes more than rules against voters divulging 

their choices; it also requires sanctions against officials who could 

expose the details of the voting process. This is particularly salient in 

contexts where voters may be subject to retaliation or other potential 

repercussions owing to their vote.Section 133 prohibits the hiring of 

vehicles illegally for the transport of voters, a practice that is not only 

capable of perverting electoral outcomes (by making the process easier 

for supporters whilst being more difficult for opponents) but can also 

create undue costs for candidates. Section 134 covers violations of 

official duty regarding elections, allowing for prosecution of election 

officials who fail to perform their duties, who act with neglect or 

misconduct, or who willfully fail to discharge their duties. This clause 

is important for the integrity and efficiency of the electoral 

machinery.Inserted through an amendment, Section 134A outlaws the 

booth capturing — the most extreme form of electoral misconduct — 

where a polling station can be taken over, ballot boxes or voting 

machines seized or election officials or even voters intimidated. It is a 

clear response to an issue which has affected elections in multiple 

regions, when organized groups have sought to subvert the democratic 

procedures by controlling polling facilities through physical force. This 

penalization of booth capturing recognizes the conduct as a direct 
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attack on the working of the ballot process and not just a deviation 

from the rules.Section 135 - makes it an offence to take ballot papers 

or voting machines out of polling stations and for other related 

misconduct. These offenses undermine the physical infrastructure of 

the electoral process and provide the opportunity for different types of 

electoral fraud. Their criminalization highlights the need to keep the 

chain of custody and security of election objects intact. To address 

burgeoning challenges, Section 135A was introduced, which prohibits 

offenses at elections by government servants because when it comes to 

elections, public officials bear a heightened obligation to be neutral 

and exhibit integrity. 

As per Section 135B, it is an offence to refuse to comply with election 

procedures or orders. As such, this provision builds on the existing 

elections framework that empowers election officials and underscores 

the need to follow established procedures for following the conduct of 

elections. This section also ensures that the procedural framework 

established by law operates as intended, by subjecting persons who 

intentionally fail to comply with their legal or, as in this case, their 

procedural obligations to the penalty of non-compliance.Enforcing such 

electoral offences is fraught with challenges. Investigating and proving 

electoral misconduct usually involves considerable investigative 

energies and cooperation of witnesses, some of whom may be hesitant 

to step forward — fearing retaliation or public pressure in their 

communities. Further complicating matters, the time-sensitive nature of 

elections can make enforcement challenging, with the electoral process 

continuing even after allegations have arisen that misconduct was 

taking place. Additionally, the political stakes surrounding elections 

may pressure law enforcement personnel and influence the impartiality 

of investigations.The judiciary has been a key player to interpret and 

apply the provisions on electoral offences under the Act. In election 

petitions and criminal cases, courts have made clear what needs to be 

shown to prove various offenses, what level of proof is required and 

weighed competing considerations (like the rights of free speech) 
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against the need to avoid electoral wrongdoing. Although the record of 

enforcement is mixed, courts have shown willingness to apply these 

provisions to powerful political figures — as in Raj Narain v. Indira 

Gandhi (1975) — it is not unreasonable to suggest that a mature 

democracy like India would not want to risk such intervention in its 

affairs.Thus, the provisions dealing with the electoral offenses in the 

Representation of the People Act, 1951, are also a recognition of the 

fact that, just as democracy is about the formal processes of voting and 

representation, it is also about substantive protections against conduct 

that would render the voting process not free, fair, and free from 

corruption. The Act helps ensure that the dignity of an electoral process 

is not irreparably compromised which will allow for the continued 

recognition of democratically elected governments and the confidence 

of the enfranchised few in the parliamentary process. This evolution 

must continue as new forms of electoral interference, particularly as it 

relates to digital technologies and social media, emerge. 

Dispute Resolution Mechanism 

It has been positioned through the Representation of the People Act, 

1951 as an important part of the framework of elections in India, 

providing an institutional process for handling electoral challenges and 

disputes relating to elections. This mechanism is the judicial 

supervision of the election system, which prevents not only the guise of 

fairness, but the actual conduct of elections according to the law. 

Sections 80-122 of the Act constitutes Part VI thereof, which pains the 

procedure for the questioning of Elections, through Election Petitions, 

and the legal route through which such allegations may be litigated and 

dealt with in appropriate cases. This strong electoral dispute resolution 

system plays multiple roles in a democratic system: it offers a remedy 

for candidates or voters who feel election outcomes have been 

adversely affected by illegality or misconduct, it serves as a deterrent 

to potential wrongdoers by ensuring accountability for electoral 

offenses, it helps to clarify electoral law through judicial interpretation 

of norms, and it helps to reinforce public confidence in the electoral 
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process by showing election results are subject to independent 

scrutiny.The High Courts shall be the principal forum to adjudicate 

election disputes, according to the Act. Section 80 provides that no 

election can be called in question except by an election petition made 

to the High Court of the state in which the election was held. This 

provision brings election dispute resolution into the highest point of the 

judiciary, capturing the relevant constitutional significance of electoral 

dynamics and providing that election challenges are heard by senior 

officers of the judiciary possessing the expertise and independence 

required to adjudicate on such matters. With the power not only to 

issue writs, but also to grant a variety of enabling orders to safeguard 

fundamental rights and prevent unlawful administration, the 

designation of High Courts as election tribunals is also in the interest of 

the constitutional scheme.This part of the Election Laws outlines the 

procedural requirements for election petitions, providing details on 

who can file election petitions and when they should be filed. Any 

candidate at the election or any elector who was entitled to vote at the 

election may present an election petition. These provisions make for a 

relatively broad net of would-be petitioners, acknowledging the fact 

that the integrity of the electoral process is not a concern only of 

candidates who have failed to win office but also of voters, whose right 

to effective representation can be undermined by other forms of 

electoral irregularities. Except in the case of an ecumenical action, the 

petition shall be submitted within forty-five days from the day the 

returned candidate is elected or, in the case of several polling days, 

from the day of the last polling day. This is a relatively short limitation 

period, which reflects the tension between the need for prompt 

resolution of election disputes and the practical reality that assembling 

evidence, investigating facts and preparing a petition takes time. 

The particulars of the contents of an election petition are provided in 

Section 83 which states that an election petition must contain a concise 

statement of the material facts, the particulars of any corrupt practice 

alleged and a verification in the manner required to be made in the case 
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of a pleading in a civil court. These requirements are intended to ensure 

that election challenges are based on substantive and specific claims 

rather than speculation or vexatious conduct. The courts have generally 

read these requirements narrowly, insisting on clear and precise 

allegations, especially as to corrupt practices, which have serious 

consequences for the accused candidate.Election petitions are being 

filed in the High Courts and there is a defined mechanism for the 

adjudication of the election petition. It governs the appointment of a 

judge or judges, issues which are to be framed, evidence of witnesses, 

and various other processes of a trial. The High Court, under Section 

86, is entitled to throw out an election petition right at the outset as 

long as it does not conform to the requirements of Section 81, Section 

82 or Section 117, so procedural compliance is held to be of utmost 

importance in such a special type of litigation.Section 87 provides that 

as far as possible, the High Court shall try the election petitions in the 

manner prescribed for the trial of suits in the civil courts, but subject to 

the provisions of this Act and any rules made the High Court in this 

behalf. Introducing civil procedure into the context of election disputes 

provides a well-established and well-trodden pathway to adjudication, 

one that can make the necessary adaptations, both in terms of theory 

and practice, to accommodate the distinct features of election disputes. 

The use of civil rather than criminal procedure also reveals the remedial 

as opposed to punitive orientation of election petitions (although 

findings of corrupt practices may be visited with criminal liabilities). 

The substantive basis of successful election challenges is contained 

within section 100 of the Act, which stipulates when an election may 

be declared void. These grounds consist of instances in which the 

returned candidate was disqualified for election or was not qualified, 

instances of corrupt practices of the returned candidate or its agent or 

with their consent, instances of improper rejection of any nomination, 

instances in which the result was materially affected by improper 

acceptance of nominations, improper reception or rejection of votes, or 

non-compliance with the provisions of the Constitution or the Act. This 

detailed rundown includes both technical violations that could impact 
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the outcome as well as more substantive questions of candidate 

eligibility and electoral malfeasance. 

Most every court that has considered the issue has been guided by the 

distinction between what would constitute “major” or “minor” grounds 

for setting aside an election as it has evolved in the jurisprudence 

surrounding Section 100. For certain grounds, such as the returned 

candidate committing corrupt practices, the election is annulled, 

automatically, if proven. For other grounds, you also have to show that 

the violation materially affected the result of the election (e.g., non-

compliance with procedural requirements). This distinction reflects a 

practical acknowledgment that not every technical irregularity merits 

the extreme remedy of overturning an election, especially if they had 

no effect on the outcome.Section 101 addresses the special case in 

which a candidate whose returns are set aside is found to have 

committed corrupt practices while the other candidate, or their agent, 

has also committed it. In such circumstances, whilst the election of the 

returned candidate can still be declared void, the court must record the 

corrupt practices that it finds to have been committed by other 

candidates. This provision recognizes the reality that electoral 

misconduct may transcend a single candidate or party, and yet so long 

as the successful candidate engaged in such conduct, a remedy may still 

be in order.Where the election of a returned candidate is set aside on the 

ground of some corrupt practices having been committed by him or on 

the ground of the unqualification or disqualification of such a 

candidate, Section 102 enables the High Court to declare another 

candidate to have been duly elected provided some conditions are 

fulfilled. For example, they might offer a provision that only allows 

those with “set of facts” to directly substitute the qualified winner 

without requiring a new election, where the evidence clearly 

establishes who should have been elected. But this power is wielded 

judiciously, as it essentially overturns the apparent will of the 

electorate as expressed at the ballot box.In addition to invalidating 

tainted elections, the dispute resolution mechanism has repercussions 
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on individual’s implicated in electoral misconduct. Disqualification 

following conviction for corrupt practices in an election petition under 

Section 8A of the Act, Section 8A of the Act allows disqualification of a 

person whose election has been set aside on account of corrupt 

practices by an order of the High Court in an election petition. This 

disqualification can last for a time span of six years, effectively putting 

a brake on his political career. This gives the provision a dual role of 

punishment and deterrence, thus creating a significant disincentive 

against corrupt acts. 

Among these, Section 107 pertains to the enforcement of findings in 

election petitions, and gives the High Court the power to pass a 

certificate of its determination to the Election Commission. This 

certificate shall be received by the Commission, who shall take 

appropriate action upon receipt thereof which may include holding a 

new election where the original election has been annulled. It thus 

allows court-determined election disputes to be acted upon, dismissing 

invalidly-elected members from office and enabling proper elections 

where necessary, to preserve the integrity of election-won 

assemblies.Section 116A governs appeals from decisions in election 

petitions, and provides for appeals to the Supreme Court. J 2 (Union of 

India) (2019) which allows for the Supreme Court's review against 

orders by High Court under Section 482 CrPC on two grounds: (i) if 

any significant question of law is involved; or (ii) if there is a probable 

risk of miscarriage of justice. The Supreme Court's role in resolving 

electoral disputes has created a substantial body of jurisprudence 

clarifying various aspects of electoral law including the interpretation 

of corrupt practices and the standard of proof in electoral violations.The 

practice of implementing the dispute resolution mechanism has 

encountered all kinds of challenges. The technical nature of election 

laws, the complex factual inquiries often needed to resolve election 

petitions, and the political sensitivity of many cases have all 

contributed to delays in resolution. In some cases, election petitions 

have lingered for much of the term of the elected officeholder before 
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resolving, making the remedy less practically meaningful despite 

success in the end. At times seen as undermining public confidence in 

the dispute resolution mechanism, these delays have sparked calls for 

faster procedures and for specialized electoral tribunals.In response, 

amendments to the Act and reforms in procedure were made with the 

hope that the adjudication of election disputes would be more 

streamlined. Specific timelines for key milestones in the litigation 

process, the assignment of new judges to conduct certain types of 

litigation, and case management techniques to better prioritize cases 

have led to elections being settled more quickly in some jurisdictions. 

Yet the underlying struggle between thorough adjudication and 

expedient resolution continues to pose complications for the system. 

This is a very small oversight in the comparatively novel dispute 

resolution mechanisms provided under the Representation of People 

Act, 1951. By simultaneously establishing a process whereby dubious 

elections can be challenged in a structured, judicial fashion, the Act 

underscores the importance of not just having the formal right to vote 

and stand for election but of having substantive protections against 

electoral malfeasance and irregularity. The application of this 

mechanism has been fundamental, even in the face of practical 

complications for its implementation, to preserve the legitimacy of 

elected institutions and the rule of law in the electoral framework. The 

challenge is to make sure that it is a system of dispute resolution that is 

effective, to reinforce the foundation of India's democracy as it grows 

and matures, but continues to make sure that elections are a 

manifestation of the free choice of the electorate and real, comparative 

choice.The Representation of the People Act, 1951 is one such 

monumental piece of legislation which has played a significant role in 

shaping the democratic journey of India. By outlining the qualifications 

and disqualifications of candidates, the electoral process and 

machinery, electoral offenses, and the mechanisms for resolution of 

disputes, the Act has established principles that allow the world's 

largest democracy to operate with an extraordinary degree of resilience 
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and integrity. What began as a set of reforms birthed in the wake of the 

Emergency in India has grown into a robust framework for electoral 

governance that endures today, overcoming challenges and evolving 

over the decades through amendments and judicial interpretation, but 

never straying far from its foundational birthright — the preservation of 

democratic processes on its soil. The Representation of the People Act, 

1951 is an instrument which takes forward the promise of the 

Constitution that is of the Government of the people, by the people and 

for the people, as the country grapples with the challenges of 

democratic governance within a diversifying, dynamic society. 
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Unit 7 The Indian Penal Code, 1860: A Comprehensive Analysis 

General Principles of Criminal Liability 

The Indian Penal Code drafted in 1860 is the fourth oldest penal code 

of any republic in the world, outmatching the colonial rule, 

independence and modern era. Its longevity is a testament to the 

foresight of its principal architect, Lord Thomas Babington Macaulay, 

who created a detailed criminal code that took into account British legal 

principles and sensitivity to Indian customs and traditions. They are 

written in such a way that they abide by universal legal principles while 

also integrating Indian ideas of justice and culpability.The IPC is 

primarily founded on the around eight principles which link the 

criminal liability of an individual with his/her action for which he/she 

is being punished by the law. The first principle is actus reus — the 

guilty act — which states that a crime cannot be committed without an 

action; if someone has had the thought but did not act, they cannot be 

held liable for a crime. The term “act” is defined in Section 33 of the 

IPC to include the term “illegal omissions, which establishes that both 

commission and a willful omission can constitute the actus reus of a 

crime. This is reflected in various provisions, beginning from Section 

299 (culpable homicide) all the way to Section 378 (theft), where 

specific positive acts or omissions of a person are prescribed as integral 

elements of the offense.Alongside actus reus is the principle of mens 

rea — the guilty mind — which holds that culpability in the criminal 

sphere generally requires a culpable mental state. Mens rea is not 

defined in IPC but is present by terms like "intentionally," "knowingly," 

"voluntarily," and "maliciously" at various places. Sections 35 deals 

with acts done with the knowledge or intention of a crime, and Section 

39, defines the word “voluntarily” in order to relate the mental volition 

to the act. This mnemonic element graduations over offences with to 

some of the perceived, under Section 302, among kind of the highest 
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kind of deliberate risk, and others, in particular kind of causing death 

by the mere carelessness of the people through Section 304A. 

Strict liability is an exception to the mens rea that applies in limited 

situations in which the commission of a proscribed act, alone, incurs 

liability irrespective of intent. While being infrequently seen in the IPC, 

strict liability finds its place in regulatory offenses and public welfare 

provisions. For example, the offense of adulteration of food or drugs 

(Section 272) is a strict liability one in many cases, meaning that the 

only requirement for culpability is actually adulterating the product—it 

is not even necessary to be aware that the act is being performed, nor is 

there a requirement of intent.Causation is another bedrock principle; it 

creates the necessary connection between a defendant’s act and the 

resulting harm that the law forbids. The IPC provides for such 

situations, with causation being addressed in various sections — the 

IPC provides in Section 32 that such words which cause effect are 

understood in the meaning of "immediate effect" and "any effect in 

consequence of which"  where with others cause an effect. This holds 

especially true in the context of homicide, when courts need to 

ascertain whether the defendant's agency constituted the proximate 

cause of death. The leading case in this area is Palani Goundan v. 

Emperor (1920) in which it was held the causation must be direct and 

immediate, there must not be any prior events in the chain which break 

the chain.Section 2 of IPC also applies the principle of legality as it 

confines its application to where the offence was committed in Indian 

territory. This principle establishes that the criminal liability only 

affixed to those acts that are committed within the territorial 

jurisdiction of the country, except in exceptional cases such as the 

provision of penal law to Indian citizens abroad or against Indian 

interests. Furthermore, Section 3 states that punishments may only be 

awarded as provided for or as provided (thus etymologically clinging to 

the principle of nullum crimen sine lege and nulla poena sine lege), 

protecting ourselves from the noxian of retroactive criminalization. 
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Another cornerstone principle is individual responsibility, which holds 

that criminal liability is personal and not transferable to innocent 

individuals. Sections 34-38 deal with group liability situations, that is 

when two or more persons together commit a crime in furtherance of 

the common intention. Even so, and in these situations, every 

participant must still have the necessary mens rea and be responsible 

for the actus reus, keeping the integrity of personal liability intact.The 

Indian Penal Code (IPC) provides for many general exceptions to 

criminal liability in Unit IV (Sections 76-106) and has within its fold 

the principles of mistake of fact, judicial acts, accident, necessity, 

infancy, insanity, intoxication, consent, good faith, and private defense. 

Such exceptions recognize situations in which the mental element 

(mens rea) or the moral culpability is lacking despite the performance 

of a proscribed act. 118 Section 84 provides that a person is not 

criminally liable if at the time of doing the act, he is of unsound mind 

and according to his condition, he was unable to know the nature of his 

act or that he was doing something wrong or that was contrary to law. 

In like manner, Section 82 provides for an irrebuttable presumption for 

children under the age of seven years as incapable of forming criminal 

intent, and Section 83 creates a rebuttable presumption for children 

between the ages of seven and twelve years.The IPC enshrines the 

principle of proportionality through its graduated structure of 

punishment, which calibrates sentences to the gravity of the offense, the 

harm inflicted, and the degree of blameworthiness of the offender. This 

principle finds expression in provisions such as Section 304, which 

creates two separate categories of culpable homicide in respect to 

homicide proven to be murder (punishable with death or life 

imprisonment) and culpable homicide that does not amount to murder 

(punishable up to ten years’ imprisonment) on the basis of degree of 

mens rea.Indian courts have developed nuanced applications of these 

principles in keeping with jurisprudence evolution. K.M. Nanavati v. 

State of Maharashtra (1962) established that, for "grave and sudden 

provocation" to constitute an exception to murder, both a subjective and 

objective test needs to be satisfied; it is not enough that the 
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provocation was adequate to deprive a reasonable man of self-control, 

it must also have had that effect on the accused. Likewise, in Kehar 

Singh v. State (Delhi Administration) (1988), the Court reiterated that 

criminal conspiracy must be proved as an agreement to commit an 

offense, emphasizing the need for mens rea even in inchoate crimes. 

Courts must navigate these principles throughout a case as the 

interaction between them sets forth a dynamic framework. The apex 

court has granted relief when statutory language suggested strict 

liability in regulatory offenses considering the common law 

presumption of mens rea as being displaced in State of Maharashtra v. 

M.H. George (1965). Judicial discretion in interpreting and applying 

general principles ensures that the IPC remains flexible and adaptable 

in the face of evolving legal norms, while maintaining consistency in 

fundamental tenets.These principles have since been clarified in recent 

litigation. The amendments to the criminal law in 2013 subsequently 

brought the issue of sexual offenses into consideration which made the 

definition of consent as wide as it may be (in varying degrees) with the 

introduction of strict liability in certain forms of sexual offenses against 

a minor. The IPC's general principles show how the IPC is alive and 

well with these changes made to it that mirror society and the way it 

evolves with social norms and new legal challenges.The IPC’s general 

principles of criminal liability thus espouse a sophisticated legal 

framework that strikes a balance between clarity and flexibility, 

universal norms and reasonable application, retribution and 

rehabilitation. The continued applicability of these century-old 

covenants attests to the permanence of essential legal tenets, as well as 

to the dynamic potential of India's judicial framework in applying them 

to modern-day exigencies. 

Crimes against the State and Public Order 

Extensive parts of the Indian Penal Code are dedicated to punishing 

crimes directed against the state and public peace. There is no need to 

elaborate as to why the stability of the political order and the peace of 
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social life are necessary conditions for individual rights and the 

development of the nation. These provisions have had to straddle the 

line, which has sometimes involved negotiating the tensions between 

the needs of colonial repression, and post-independence democratic 

aspirations. The crimes covered under Units VI and VIII of the IPC are 

in alignment with the state's legitimate right of self-preservation, where 

the methods to respond to violations of sovereignty and deterioration of 

public order have been made proportional to the nature of the threat 

posed case-wise.Treason, defined and codified in Section 121 as 

“waging war against the Government of India,” is the gravest offense 

against the state, punishable with death or life imprisonment. The 

seriousness of this provision underscores the grave threat that armed 

insurrection presents to state sovereignty and constitutional rule. The 

IPC draws a distinction between a true waging of war and functions 

preparatory for that, with Section 121A describing conspiracy to wage 

war against the Government and Section 122 punishing those gathering 

arms to wage war These graduated provisions are an illustration of the 

code’s effort to intervene at various steps toward the consummation of 

treasonous activity, while calibrating punishment to proximity to the 

finished act.The case of Navjot Sandhu v. State (NCT of Delhi) (2005), 

popularly known as the Parliament Attack case, underscored the 

relevance of these provisions in the backdrop of contemporary 

terrorism. The Supreme Court upheld the convictions for violations of 

§ 121 (waging war) and § 121A (conspiracy) by highlighted the fact 

that when individuals target symbols of state authority with the goal of 

toppling the government this constitutes waging war, despite no formal 

declaration of war or the use of conventional means of warfare. This 

reading shows how colonial-era provisions could stretch to deal with 

modern security threats, albeit critics say it risks widening the 

definition of these serious offenses beyond what was initially intended. 

A sedition as defined and punished under Section 124A, is any words, 

signs or visible representation that brings or tries to bring hatred, 

contumely or disaffection towards the government established by law. 
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This provision has engendered much controversy and judicial 

interpretation. However, in Kedar Nath Singh v. State of Bihar (1962), 

the Supreme Court upheld the constitutionality of Section 124A but 

limited its applicability, holding that Section 124A would be restricted 

only to such acts which would result in incitement to violence or create 

public disorder, and not to acts of mere disaffection towards the 

government which may be unreasonable criticism of it. Even so, and 

despite this reading, sedition is an issue of contention, with critics 

saying it chills free expression and political dissent, while defenders 

say it is necessary to prevent an incitement to lawlessness.In connection 

with threats to the integrity of territories, the IPC also has Section 125, 

which makes waging war against any Asiatic power in alliance with the 

Government of India an offense. Originally intended to safeguard 

British colonial alignments, this provision is now relevant to India’s 

strategic partnerships and treaty commitments. Similarly, Section 126 

also goes on to prohibit committing depredation on territories of powers 

at peace with the Government of India, demonstrating the state interest 

in preventing private military actions which could risk international 

relations or lead to diplomatic incidents.The other level of crimes 

against the state is for protecting state intel, as well, Section 123 makes 

it a crime to hide the design to wage war when you plan to allow that 

war. This provision deals with the specific risks of espionage, and 

intelligence sharing with actual or potential adversaries, where 

asymmetries of information can be transformed into serious 

advantages. The 1923 Official Secrets Act adds greater detail to these 

provisions with more specific barring of securing of communication of 

information which would be detrimental to the security of the state. 

Besides these direct threats to the sovereignty of the state, the IPC also 

acknowledges that public order constitutes a fundamental element of 

the stability of a State and the security of its citizens. Unit VIII is titled 

"Offenses Against Public Tranquility," and it makes criminal offenses 

that disrupt social peace and peaceful coexistence. These provisions are 

part of a graduated response to cap on public disorder, with separate 
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sections for unlawful assembly (Section 141), rioting (Section 146), 

and affray (Section 159) adding complexity depending on the level of 

violence and disorder that transpires.Unlawful assembly is defined as 

an assembly of five or more persons with a common criminal endavour 

mentioned in Section 141, serving as the base for more serious public 

order offenses. The law hoists the criminalization on assemblies carried 

out to overawe government officials, resist execution of law, commit 

mischief or criminal trespass and to obtain possession of property by 

force. A significant number of protests in the United States and abroad 

are condemned in advance as "unlawful" under this definition (e.g., "If 

two or more people assemble for a common purpose and some are bent 

on violence, § 141 provides a basis upon which a police officer may 

intervene prior to violence occurring, but only if it can be shown that all 

participants share the same unlawful intent").9 Section 141 thus serves 

not only as a tool of punishment but also as a tool of prevention by 

criminalizing the necessary acts of assembly prior to violence 

occurring, raising the specter of preventative intervention under the 

auspices of protecting property.Rioting is an aggravated form of 

unlawful assembly, when an unlawful assembly makes use of force or 

violence in prosecutions of its common object. Rioting53­—Section 

146· Definitions of rioting—Section 146 defines an act of riot as the 

use of force or violence in the furtherance of an unlawful assembly and 

holds each and every member of the assembly guilty whether or not he 

participated in the violence. Welfare theory holds that "Common 

liability" recognizes the danger that comes from mob violence but may 

create points of tension with "Individual responsibility". The courts 

have balanced this tension by requiring proof of common object and 

membership in the assembly: in Masalti v. State of Uttar Pradesh 

(1964), the Supreme Court confirmed the conviction of the participants 

in a mob killing without the need for evidence that anyone of them 

inflicted physical harm. 

The IPC also makes a further classification of "armed rioting" under 

Section 148 increasing punishment, if the participants carry deadly 
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weapons. Such an aggravated form reflects the heightened risk that 

comes when rioters arm themselves, with greater potential for serious 

injury or death. There are more entrails to bestialise the definition of 

rioting in certain contexts, such as rioting in the course of religious 

processions (Section 153A) or wilful desecration of places of worship 

(Section 295A), reflecting the peculiarly volatile nature of religious 

tensions in the Indian social context.Public tranquillity provisions are 

not limited to acts of violence; they also target incitement and 

provocation. Section 153A makes it an offence to promote enmity 

between different groups on ground of religion, race, place of birth, 

residence, language, etc., and do acts prejudicial to maintenance of 

harmony. This provision is directed at hate speech and communal 

incitement, acknowledging their tendency to catalyze violence in 

India’s diverse and sometimes fractious social terrain. This provision 

was upheld by the Supreme Court in Ramji Lal Modi v. State of Uttar 

Pradesh (1957), which held that restrictions on speech inciting 

religious enmity were reasonable restrictions on free expression given 

India’s communal sensitivities.In the same vein, Section 153B bars 

imputation or assertions prejudicial to national integration and is 

pronounced on the speech or publication that directly questions the 

territorial integrity of India or the diversity of population protected 

under the constitution. This provision is a testament to the link between 

public tranquility and national cohesion, understanding that efforts to 

infringe on key national principles also threaten social peace. Critics 

say some of these provisions potentially criminalize legitimate political 

discourse around federalism or regional autonomy, while supporters 

highlight their vital role in preserving India’s fragile social balance. 

Section 159 criminalizes Affray, which refers to fighting in public on a 

smaller scale and disrupting public peace. Unlike rioting, affray does 

not require an unlawful assembly, but applies to any fighting in public 

that disturbs public tranquility. This clause addresses immediate 

breaches of peace, not organized rioting or collective action and thus 

the added legal tools address the spontaneous disturbance of the 
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public.The IPC also deals with inchoate threats to public order in terms 

of Section 505, which makes statements conducive to public mischief 

an offense. This provision makes it an offense to publish anything 

which is likely to cause fear or alarm, incitement to offences against the 

state or public tranquillity, and promotion of class hatred. In Bilal 

Ahmed Kaloo v. State of Andhra Pradesh (1997), the Supreme Court 

recognized that mere criticism or offensive comments do not create a 

menace to public peace or tranquility, and that alleged statements must 

have probable consequences before facing charges of sedition.More 

recent judicial techniques have sought to reconcile such public peace 

provisions with constitutional rights of expression and assembly. In 

Shreya Singhal v Union of India (2015), the Supreme Court noted 

while dealing with the constitutionality of Section 66A of the 

Information Technology Act that expression may only be restricted only 

when it incites imminent lawless action, and not when it merely 

offends. The standard has implications for understanding the import of 

different provisions in the IPC, including Sections 153A and 505 of the 

IPC, and making it clear that the prosecutor must prove real risks to 

public order rather than merely contentious or divisive speech. 

These provisions have been revised over the years to respond to the 

evolving challenges. Section 153C was added to the Criminal Law 

(Amendment) Act in 2013 to also curb sexual harassment on religious, 

racial or linguistic grounds to be aware of the synergies of communal 

harmony on gender-based violence. Likewise, Unlawful Activities 

(Prevention) Amendment Act, 2019 broadened the meaning of “terrorist 

act” to cover threats to economic security and activities disturbing 

essential services, indicating the changing nature of threats faced by 

state security beyond conventional operations.In this way, offenses 

against the state and public tranquility represent both perennial 

anxieties about sovereignty and order and changing ideas about threats 

to security in a heterogeneous democratic society. The interpretation 

and application of these principles continue to engender the 

development of jurisprudence as the courts seek to navigate the 
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countervailing imperatives that condition and animate the project of 

state security, public order and the liberty which is an inherent part of 

the project of constitutional democracy in India. 

Offenses against Human Body and Property 

The provisions of Indian Penal Code regarding the offenses against 

human body and property are the foundation of its system regulating 

and prohibiting crimes, which is in the accordance with the universal 

legal axiom that the maintenance of the protection of life, bodily 

integrity, and property rights is the very reason d'transient for criminal 

law. These provisions, contained in Units XVI and XVII of the IPC, 

create a schema of hierarchically increasing degrees of harm, 

culpability and social harm. Determine the parameters and punishment 

through sections, balances retributive justice with proportionality and 

focuses on the different contexts of bodily and property damages in 

Indian society.The IPC starts by addressing the offence against human 

body with the least severity of punishment, murder, and then creating a 

framework around mental states and circumstances to distinguish 

between other offences. Section 299 explains the term culpable 

homicide with respect to causes of death and the intention or 

knowledge associated with such causes풂 causing death, causing bodily 

injury as is likely to cause death and yet injury caused in knowledge 

that it is likely to cause death. Once culpable homicide is established as 

the genus offense for criminal homicide, this three-pronged definition 

then prescribes the specific features of all species of criminal 

homicide, assigning culpability through degrees of intentionality and 

knowledge.The pivotal difference between culpable homicide and 

murder is found in Section 300, which upgrades culpable homicide to 

murder when it is committed with certain aggravating intents or 

knowledge. These include the intention to kill, intention to cause such 

bodily injury as is likely to cause death in the ordinary course of nature, 

intention to cause such bodily injury in a particular case as the offender 

knows to be likely to cause death, and doing any act in furtherance of 
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the common intention of the offender which is so imminently 

dangerous that it must in all probability cause death. This graduated 

approach recognizes the moral difference between mental states behind 

lethality, allowing for punishments that are calibrated to different levels 

of culpability. 

This is further refined by the five exceptions in Section 300, that make 

murder a culpable homicide not amounting to murder in cases of Grave 

and Sudden Provocation, Exertion of a Right of Private Defense, No 

Premeditation In Sudden Fighting, Exceeding the Right of Private 

Defense and Consent. As such, these provide exception for crimes that, 

while resulting in death, should be assessed for the moral culpability of 

their perpetrators in context. The case of K.M. Nanavati v. State of 

Maharashtra (1962) laid down the law on the matter whereby it 

specified that provocation would always have to exist both as a 

subjectively experienced fault as well as in an objectively reasonable 

way if it was to classify under the first exception thus showing us the 

law's endeavor at reconciliation of subjective mentality with objective 

tests.Other than homicide, the IPC deals with many not-so-serious 

bodily offences in Sections 319-338 of the IPC forming a hierarchy of 

prohibitions depending on the severity of the injury and mensrea of the 

accused. 3 Section 319 defines “hurt” as causing bodily pain or disease 

or infirmity, providing a baseline bodily offense. Section 320 talks 

about some hurts — grievous hurt — which are treated more seriously 

when they have serious injuries, like emasculation, permanent 

disability, fractures, etc. This distinction enables proportional 

punishment to be tailored to the specific harm the victim 

experienced.Aggravated forms of hurt are found in provisions such as 

Section 322 (voluntarily causing grievous hurt), Section 326 

(voluntarily causing grievous hurt by dangerous weapons or means), 

and Section 326A (voluntarily causing grievous hurt by acid), 

indicating legislative concern about especially dangerous or socially 

injurious means of inflicting bodily injury. By introducing Section 

326A through the Criminal Law (Amendment) Act of 2013, the IPC 
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shows readiness to adapt its provisions in the face of an evolving 

dilemma of a new type of threat to women, as acid attacks display the 

particular damage posed to women, which needs to be rectified in 

legislation. 

Apart from Torts, IPC also looks at the endangerment offences that puts 

people at risk but does not necessarily harm them. Section 336 deals 

with acts endangering life or personal safety of others and Section 337 

deals with causing hurt by endangering life or personal safety. Such 

provisions serve the preventive function of criminal law, acting before 

harmful consequences can take place because threatening behavior 

poses a significant risk. In State of Maharashtra v. Mohd. In Yakub 

(1980), the Supreme Court made clear that these endangerment 

offenses require proof of actual danger to life or safety, not just mere 

technical violations of safety regulations.Sexual crimes are another key 

category of crimes against the human body, and the IPC created a 

gradient of prohibitions based on the character of the act, consent, and 

victim attributes. These provisions were significantly amended by the 

Criminal Law (Amendment) Act of 2013 in the wake of the Delhi gang 

rape case to broaden the definition of rape under Section 375 to non-

penetrative sexual acts, clarify that absence of physical resistance does 

not imply the consent of women, and make marital rape an offense in 

certain circumstances. New provisions such as Section 376A(causing 

death or causing persistent vegetative state), Section 376D (gang rape) 

and Section 376E (repeat offenders) introduced higher punishment for 

particularly heinous forms of sexual violence.The new definition of 

consent under Section 375 is that of an “unequivocal voluntary 

agreement” expressed verbally, non-verbally, or through other forms of 

communication, marking a considerable shift from lack of clarity 

earlier. This standard of judicial interpretation has been further built 

upon by the Supreme Court in the case of State of Uttar Pradesh v. 

Babulnath (1994), where the apex court observed that consent is 

vitiated when it has been influenced by misconception of fact. These 
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changes reflect changing social understanding about sexual autonomy 

and the harm of unconsented sexual contact. 

The Lindon is then nevertheless assented and Offenses against property 

in Unit XVII share a similar structure of escalation of prohibition 

according to the seriousness of harm, the culpability of the offender 

and the social harmfulness. Theft, under Section 378, refers to the 

dishonest taking of any movable property which is not done with the 

consent of the owner, and therefore lays down the foundational 

property crime. This definition of theft includes both elements of actus 

reus (taking of property) and mens rea (dishonest intention) and reflects 

the IPC's principles of actus reus and mens rea being applied uniformly 

across different types of offense.Extortion, which is categorized under 

Section 383, further elevates the seriousness of property acquisition by 

incorporating the element of intentionally putting the person in fear of 

injury to acquire the property. This ban acknowledges the greater 

injury when property offenses involve threats or violence against 

persons; it creates a bridge between offenses against property offenses 

against the body. In State of Maharashtra v. Mohd. In Yakub (1980) the 

Supreme Court recognized the distinction between extortion and 

robbery on the basis of the nature of the threat and its immediacy, 

emphasising extortion in terms of future harm compared to imminent 

violence.Section 390 defines robbery as the use of force or assault or 

the threat of death or the use of threats to accomplish theft or extortion, 

and is an even more serious charge than theft. Because robbery is a 

hybrid property and violent crime, this dichotomy is evident in the 

structure of its punishment, in that Section 392 provides for increased 

punishment over simple theft or extortion. Dacoity, which is 

criminalized under Section 391, provides that whenever five or more 

persons conjointly commit or attempt to commit robbery, they shall be 

said to commit dacoity[A1], since it is recognized that the increases in 

danger and social harm, when a criminal gang gets together and 

commits robbery in groups, makes it necessary to penalize the group as 

such[D2]. 
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In addition, the IPC also covers non-acquisitive property offences with 

the help of criminal misappropriation (Section 403) and that of criminal 

breach of trust (Section 405). These offenses penalize dishonest 

appropriation of property that is lawfully possessed by the offender; the 

statutes distinguish between simple theft and a breach of the 

relationship of trust which may exist between the parties. The 

requirement of proof of entrustment in the definition of 'criminal 

breach of trust' as laid out in Vidhya Charan Shukla v. State (NCT of 

Delhi) (1980) illustrates the importance of looking at the broader 

elements involved in the crime, as criminal breach of trust, requires 

more than just bringing a conversion act with a dishonest 

intention.Receiving stolen property: This provides liability in property 

crimes for individuals who aid thieves by offering markets for stolen 

goods (Section 411). This provision acknowledges property crime as 

part of economic networks where receivers develop monetary 

inducements for primary property perpetrators. The IPC aims to disrupt 

ecosystems of property crime rather than simply prosecuting one theft 

at a time, by disrupting the network of actors and types of businesses 

involved in property crime by targeting these networks.Per Section 415, 

“cheating” involves the gaining of property through deception as 

opposed to force or stealth. This complex scheme requires evidentiary 

showing of false or fraudulent enticement resulting in victim-

transferred property or agreement that incurs loss. In Hriday Ranjan 

Roy v. State of West Bengal (2015), the Supreme Court distinguished 

civil breach of contract from criminal cheating on the basis of the 

presence of dishonest intention when promises or representations are 

made, making the fraudulent mental state central to this crime.Section 

425 states that contingency acts that results in loss or damage of 

property is termed as mischief. A property crime that has a social 

character mischief is pure property destruction; it recognizes that 

damage to property values is social harm, even if no theft is involved. 

Offences proceed to graduated penalties based upon value of damage 

caused, with aggravated forms for destruction of public utilities 
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(Section 430), landmarks (Section 434), or religious objects (Section 

436). 

Entry into premises in Section 441, prescovided undecriminal trespass 

to protect property and privacy by criminalising entry onto another's 

property without permission, with the intention to commit an offence 

there or to intimidate, insult or annoy. This provision expands the 

notion of property rights beyond ownership over physical assets to 

include exclusionary powers. House-trespass (Section 442) and lurking 

house-trespass (Section 443) impose aggravated punishments for what 

are seen as the more intrusive forms of trespass infringing domestic 

privacy and security.These provisions have been periodically updated 

through legislative amendments to tackle emerging challenges. The 

Information Technology Act of 2000 established digital equivalents to 

traditional property offenses, making unauthorized access to computer 

systems (digital trespass), data theft (digital theft) and computer 

damage (digital mischief) illegal. Also, The Criminal Law 

(Amendment) Act of 2013 increased penalties for acid attacks and 

sexual offences, in the light of deepening knowledge of especially 

devastating forms of bodily violation.Judicial interpretation has thus 

evolved these provisions to address modern challenges. In Gian Singh 

v. State of Punjab, though decided in 2012, the Supreme Court 

endorsed a similar rationale, holding that, given the predominantly 

economic nature of certain property offenses, some should be capable 

of resolution through compounding and compensation to the exclusion 

of incarceration, signaling a growing interest in restorative justice in the 

context of property crime. Likewise, in Lalita Kumari v. Government of 

Uttar Pradesh (2014), the Court enjoined the mandatory registration of 

FIRs and police action in their wake for cognizable offenses against 

women on the grounds that the systemic lack of enforcement of bodily 

crimes against vulnerable populations such as women caused serious 

harm for victims and society alike.This broad framework of offenses 

against body and property creates an intricate scheme of prohibitions in 

the IPC that governs retribution, deterrence and proportionality, while 
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maintaining an element of malleability to adapt to new social 

conditions and methods of controlling even latest forms of harmful 

conduct. 

Defamation, Criminal Conspiracy 

Harm caused by words and agreements, instead of by physical actions, 

is common to both acts of defamation as well as criminal conspiracy, 

hence the Indian Penal Code addresses these in distinct provisions, 

albeit with divergent contextual frameworks. These offenses are part of 

the IPC’s acknowledgment that reputational damage and conspiratorial 

planning deserve to be criminalized alongside more tangible injuries to 

body and property. By providing detailed definitions and carefully 

calibrated exceptions, the provisions on defamation and conspiracy are 

therefore tailoured to balance legitimate state interests in preventing 

harm with constitutional protections for expression and association in a 

democratic society.Words, signs, or representation visible to the public 

that harm a person's reputation by making or publishing imputations 

concerning that person is defamation, which is criminalised under 

Section 499. This provision defines defamation in four forms: (1) direct 

allegations that injure a person's reputation in the eyes of another; (2) 

allegations that damage the reputation of the deceased but, if they had 

been alive, would injure the living person's reputation; (3) imputation 

about a company or association; and (4) information or irony that 

indirectly hurts an individual’s reputation. This broad definition 

recognizes the many different ways that reputational harm can be 

inflicted and provides protection not only for explicit allegations of 

misconduct, but also for more subtle forms of character 

assassination.The defamation mental element comes in the requirement 

that the defendant knows or "has reason to know" that the imputation 

will injure reputation. This requirement separates innocent 

miscommunication from willful character assassination, bringing the 

general principle of mens rea into the law of defamation. In Harbhajan 

Singh v. State of Punjab (1966), the Supreme Court held that 

knowledge of reputational damage was a sine qua non of the offence 
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and the prosecution had to establish that the accused were aware that 

the statements they were making were defamatory. 

Section 499 springs ten exceptions that shape a fair line between 

criminal defamation and protected speech. These exceptions include: 

(1) truth in the interest of the public good; (2) opinions on the public 

conduct of public servants; (3) opinions on the conduct of the person 

concerning any public question; (4) reports on court proceedings; (5) 

merited criticism of court verdicts; (6) criticism of literature; (7) 

censure by lawful authority; (8) accusation to authorized person; (9) 

imputation in the protection of interests; and (10) caution in the interest 

of the public good. The IPC through these exceptions thus endeavors to 

establish a space where legitimate criticism or artistic expression, 

judicial reporting, and bona fide communication can coexist while 

retaining protection against dastardly attempts at reputational 

attacks.The truth exception is especially notable, due to the fact that it 

serves not as an absolute defense, but rather one that must satisfy both 

factual accuracy and public benefit. This qualified approach 

differentiates Indian defamation law from jurisdictions where truth is a 

complete defence, and is testimony to the IPC’s focus on motive/social 

impact as much as the facts: The Bombay High Court, in Raghunath 

Damodar Puranik v. D.P. Karmarkar (1962), noted that even statements 

of truth are unprotected if published from malice without serving the 

public interest, highlighting how this provision attempts to balance the 

protection of reputation with public discourse-having legitimate 

debate.Under Section 500, punishment for defamation is up to two 

years of imprisonment or a fine or both. This relatively modest penalty 

comports with the offense’s place in the hierarchy of harms — worse 

than civil wrongs that call for nothing more than damages but less than 

violent crimes against person or property. The combination of 

imprisonment and fines permits courts to calibrate punishment based 

on the severity of the defamation, its motivations and its social impact. 

Much jurisprudential development is found in constitutional challenges 

to criminal defamation. In Subramanian Swamy v. Union of India 
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(2016), the Supreme Court defended Sections 499 and 500 against 

arguments that they breach constitutional guarantees of free expression. 

The Court explained that a reputation is an essential part of the right to 

life and is protected by Article 21 of the Constitution and therefore falls 

under the coverage of criminal prohibitions, not just civil remedies. 

Critics say that makes this a weak response to the chilling effect of 

criminal penalties on legitimate speech, while supporters argue that as a 

counter to the proliferation of reputation-tarnishing information, 

reputation deserves strong protection in this specific case.Section 120A 

defines criminal conspiracy where two or more persons agree to do an 

act which has been made criminal by the Indian Penal Code or by any 

special law if an act is not done in pursuance of the agreement. Like all 

conspiracies, this inchoate offense makes the agreement itself a crime, 

because once the hearts and minds of multiple citizens align in the 

same conspiratorial direction, the danger becomes that much greater. 

Punishing conspiracy separately from the target offense through Section 

120A allows for early action against criminal conspiracy while the 

intended harm isn't yet serious, thereby fulfilling both preventive and 

deterrent purposes alongside retributory aims.Section 120A maintains 

a distinction between a conspiracy to commit a serious offense 

(punishable with death, life imprisonment, or rigorous imprisonment 

for either of the semester of not less than two year) and a conspiracy to 

commit other offenses or lawful act by unlawful means. This distinction 

is found in Section 120B which penalizes conspiracy to commit serious 

offenses the same as for targets offenses whereas other conspiracies are 

limited to six months imprisonment, fine or both. This graduated 

response recognizes the differing social chilli the subject of 

conspiratorial intentions and aims to maintain a correspondence 

between conspiracy and substantive offences. 

Because conspiracy is by nature clandestine, proof of conspiracy poses 

distinct evidentiary challenges. In Kehar Singh v. State (Delhi 

Administration) (1988), the Supreme Court recognised that direct 

evidence of agreement is seldom available, and conspiracy can 
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therefore be proved by linking together circumstances showing the a 

concerted action in pursuance of common design. This proved practical 

necessity but kept friction with presumption of innocence tied to 

circumstantial evidence differentiation which courts need to judge of to 

prevent conviction on consilience and coincidence alone.The 

relationship between conspiracy and the concept of joint liability under 

Section 34 (common intention) raises complex jurisprudential 

questions. Both provisions hold criminal liability for group criminality 

but conspiracy focuses on the agreement, punishing the agreement 

itself, even if it was not executed, while Section 34 distributes criminal 

liability for acts done in pursuance of common intention. The Supreme 

Court has made a distinction between the provisions in Shankarlal 

Diwanji v. State of Gujarat (1977), maintaining that conspiracy depends 

on the agreement by more than one person and that common intention 

may arise spontaneously when an offense was being committed. This 

distinction provides room for recognition of various types of group 

criminality, such as premeditated exacerbation and wild group action. 

In Standard Chartered Bank v. Directorate of Enforcement (2005), the 

Supreme Court held that mental states of the officers and directors of 

companies can be attributed to the corporate entity and hence 

corporations could attract criminal liability by participating in the 

conspiracy. This doctrine allows the prosecution of business 

conspiracies such as price-fixing, bid-rigging, and market allocation 

that inflict great economic harm through collective anticompetitive 

conduct.Defamation and conspiracy are examples of how the IPC is 

willing to criminalise not only physical actions resulting in concrete 

harm, but also preparatory and expressive conduct. This attitude 

indicates understanding that words and agreements can create 

significant individual and social harms that are deserving of 

criminalization. But both crimes demand vigilant judicial application to 

avoid encroachment on protected speaking and associating in a 

democratic society that is devoted to vigorous public debate and free 

association.Judicial decision and legislative amendment continues this 

Judiciary and 

Important 

Legislature 

Judiciary and 

Important 

Legislature 

MATS Centre for Distance and Online Education, MATS University



149 
 

evolution in the interpretation and application of these provisions. By 

addressing electronic communications, the Information Technology Act 

of 2000 took these principles of defamation further, reflecting the fact 

that the rise of multiple digital media platforms with global reach and 

permanence increases the likelihood of reputational damage. Likewise, 

anti-terrorism laws have broadened conspiracy rules in response to 

contemporary security challenges, establishing heightened penalties for 

conspiracies involving terrorism that threaten national security and 

public safety.Contemporary political discussions about these 

provisions echo more general frictions between security and freedom, 

reputation and speech, prevention and overreach. Proposals to 

decriminalize defamation and to limit conspiracy liability for 

expressive associations reflect an ongoing rethinking of appropriate 

limits between criminal prohibition and protected activity in a free 

society dedicated both to preventing harm and preserving freedom. 

These debates will ensure that defamation and conspiracy jurisprudence 

continue as dynamic areas of legal development, adapting to changing 

societal values and newly emerging forms of harmful conduct in the 

terrestrial public square.The IPC offers an analytical grid for studying 

the harms that come through words and agreements into systemic 

regulation through comprehensive codification of defamation, 

conspiracy. Despite the apparent simplicity of condemnation as a good, 

the provisions illustrate the code's sophisticated approach to criminal 

liability, covering more than direct physical activity, extending over 

expressive and preparatory conduct, seeking to balance competing 

values of preventing harm and protecting freedom. The continued 

relevance of these principles in contemporary Indian jurisprudence 

reflects the continued salience of reputational and conspiratorial harms, 

and the adaptability of IPC principles in responding to changing social 

context. 
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Unit 8 The Code of Criminal Procedure, 1973 

The Code of Criminal Procedure (CrPC), 1973 remains the primary 

legislation regulating criminal procedure in India. It was enacted to 

replace the old Code of Criminal Procedure, 1898 and came into force 

from 1st April 1974 and is still a backbone of criminal procedure. It 

sets out the framework for the investigation of crime, the arrest of 

suspected criminals, the collection of evidence, the determination of 

guilt or innocence, and the imposition of proper punishment on the 

guilty with the necessary measures for their rehabilitation. While the 

substantive crimes and their punishments are defined in the Indian 

Penal Code, the CrPC lays down the framework and process for the 

administration of substantive criminal law. It is by far the most 

comprehensive code covering all levels of the criminal process, from 

initial investigation to the final ordering by the corporate court of 

appeal. The CrPC works in collaboration with other laws like Indian 

Evidence Act of 1872 and is intrinsic to the criminal justice system of 

India.We make no apology for the complexity of this legislation — the 

Code of Criminal Procedure strikes a careful balance between the need 

to use effective law enforcement and the need to protect against the 

arbitrary agency of the state affecting people’s liberty. Such tension 

marks its provisions, which seek to structure criminal proceedings such 

that they are fair, efficient and in compliance with guarantees 

entrenched in the Constitution. Over the years, the Code has been 

amended multiple times to account for emerging challenges, 

accommodate judicial interpretations, and align with evolving legal 

standards. While the CrPC is indeed a leftover from colonial times, it 

has been adapted to a great extent from its original form to cater to 

independent India; critics say that changes to make it compatible with 

modernity and to wipe out existing inefficiencies and delays have been 

long overdue. 
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Classification of Offenses and Courts 

AP Copy of Code of Criminal Procedure establishes a hierarchical 

organization of offenses and a structured typology of criminal courts, 

which, in turn, form the basis of jurisdictional principles, procedural 

dynamics, and judicial mechanisms for trials. It helps parliament and 

judicial bodies maintain proportionality between the severity of the 

offense and the associated procedural safeguards and judicial resources, 

and provides clear lines for appeal and correction. This division 

between minor and serious offences, and different types of courts, 

balances the seriousness of the crime with the desire for fairer 

procedures. 

Classification of Offenses: Offenses are categorized broadly under the 

Code of Criminal Procedure (CrPC) into cognizable and non-

cognizable offenses, and bailable and non-bailable offenses. As such, 

they dictate vital procedural elements including police authority, bail 

conditions, and the commencement of criminal prosecution, as 

specified in the First Schedule of the Code.One of the key distinctions 

between cognizable and non-cognizable offenses is whether an arrest 

may be made by police without a warrant. A cognizable offense has 

been defined in Section 2(c) as one for which a police officer may 

arrest without a warrant under the First Schedule, or under any other 

law in force. These typically consist of violent crimes such as murder, 

rape, robbery and larceny. This classification determines that particular 

offenses are so serious or potentially harmful to society that the police 

have the right to intervene without judicial permission beforehand. 

And, on the contrary, cognizable offence as defined by Section 2 (l) is 

an offense where a warrant is necessary to arrest a person, such as 

defamation, cheating, simple assault, etc. This distinction is critical 

because it sets the procedure for the initial inquiry (police need 

magisterial permission to investigate non-cognizable offences, 

providing a judicial check on police power in less serious cases). 
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The second is a significant division in which offences falls into either 

vbailable or non bailable category. The section of the IPC enables the 

firsthand examination of bailable and non bailable offenses with section 

2(a) prescribing bailable offense to mean an offense, which is made 

bailable under the first schedule herein or any other law, or charge for 

an offense, and all other offenses are non bailable. In case of bailable 

offenses, a right is conferred upon the accused to obtain bail, and upon 

furnishing adequate surety the accused is required to be released. For 

example, non-bailable offenses are usually serious in nature and the 

court is given discretion to grant bail or not in such cases and has to 

weigh in on what nature of accusation it is, how strong the evidence is, 

and whether the accused is likely to flee and escape justice, etc. This 

categorization is a compromise between the presumption of innocence 

and public safety concerns based on the severity of the 

offense.Summons cases and warrant cases are other types of 

classifications. As per Section 2(w), all criminal cases that are not 

warrant cases, which is defined as cases where the punishment for the 

accused is imprisonment that is less than two years, would be 

considered as a summons case. Meaning warrant cases are those that 

must be tried in accordance with the Code when the punishment could 

lead to death penalty, life sentence, or imprisonment of more than 2 

years; as per Section 2(x). Whether a case falls under a "warrant" or a 

"summons" jurisdiction will dictate the trial procedure to be followed -- 

with a warrant case going through a more elaborate process involving 

formal framing of charges and detailed examination of evidence 

whereas a summons case would have a simplified procedure designed 

for less serious matters. 

In the Code, offenses are also classified as compoundable and non-

compoundable under Section 320. Compoundable offenses, which are 

usually those that cause harm to private individuals instead of to 

society at large, can be settled under the approval of court between the 

parties, resulting in acquittal or discharge of the accused. Such a 

provision recognizes the restorative value of reconciliation in respect 
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to some offenses and aids in clearing backlogs in the courts. Generally, 

non-compoundable offenses are those that will undergo the entire 

course of the criminal process because they are more serious offenses 

and are crimes in which the punishment aligns with the opinion of the 

state in order to punish certain criminal conduct even if the victim does 

not wish for prosecution.These classifications are not just academic 

distinctions; they have enormous practical consequences for the rights 

of the accused, the powers of the police and what procedural 

requirements must be met. They embody legislative determinations 

regarding the relative seriousness of various offenses and the 

appropriate procedural protections appropriate to each class. The Code 

seeks to balance dependability and fairness by creating varying 

procedural tracks for cases depending on the perceived seriousness of 

the offense, requiring that these cases be pursued with case-appropriate 

resources and consideration. 

Hierarchy of Criminal Courts: The CrPC creates a hierarchy of 

criminal courts with specified jurisdictional limits and powers. This 

tiered structure facilitates orderly administration of criminal justice, 

enabling multiple layers of oversight and review.The Courts of Judicial 

Magistrates are at the lowest tier above which lie the Courts of District 

and Sessions Judge; these courts have divisions for both First Class and 

Second Class Magistrates under Section 11. First Class Magistrates can 

award sentences of three years’ imprisonment and fines of up to 

₹10,000; Second Class Magistrates can only award a year’s 

imprisonment and fine of up to ₹5,000. The CJM, as a chartered under 

Section 12, holds administrative control over all Judicial Magistrates in 

the district and has elevated powers of sentencing, including 

imprisonment for a period of up to seven years. In cities, the 

Metropolitan Magistrate under Section 16 has powers similar to those 

of First Class Magistrates, while the Chief Metropolitan Magistrate has 

powers similar to those of the CJM.The Sessions Courts are established 

under Section 9 for each of the sessions division, above the 

Magistrates' courts. Of note is that the Sessions Judge has broad 
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sentencing powers and can impose any sentence permitted by law 

(whilst a death sentence is subject to confirmation by the High Court). 

Additional Sessions Judges (ASJ) and Assistant Sessions Judges (ASJ) 

are also appointed with different levels of sentencing powers. The 

Sessions Court is the highest court of original jurisdiction in respect of 

serious offences and a court of appeal for Magistrates' decisions within 

its territorial jurisdiction. 

The High Courts are at the second last tier of the hierarchy of criminal 

courts, as they are established under Article 214 of the Constitution of 

India. In criminal issues, they have long original, appellate and re-

evaluative authority. High Courts decide appeals against convictions 

and sentences passed by Sessions Courts and, in some cases, directly 

from Magistrates' courts. Judicial power is also vested in them under 

Section 482 to "make such orders as may be necessary to give effect to 

any order under this Code, or to prevent abuse of the process of any 

Court or otherwise to secure the ends of justice." This extensive power 

allows the High Courts to intervene in criminal proceedings at any 

stage to avert miscarriage of justice.The topmost court of the country is 

the Supreme Court of India, which is established under Article 124 of 

the Constitution. Though nothing explicite has been stated about it in 

the CrPC, Supreme Court has appellate jurisdiction over criminal 

matters under Article 136 of the Constitution, and that article provides 

discretionary powers to the Supreme Court to grant special leave to 

appeal from any judgment, decree, determination, sentence or order in 

any cause or matter passed or made by any court or tribunal in the 

territory of India. Moreover, Article 32 empowers the Supreme Court 

to issue writs for the enforcement of fundamental rights, which most 

often entails a court interfering in criminal proceedings and holding that 

constitutional rights were violated.There are a number of important 

reasons for this hierarchical structure. It ensures that cases of greater 

gravity are tried in courts with more specialized knowledge and higher 

authority, allows for the rectification of errors through appeal and 

revision, and distributes the workload of the judiciary in an efficient 
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manner. It also embodies the notion that justice must both be 

accessible and possess authority, blending district courts for small 

offenses with more centralized courts for serious offenses. 

Jurisdictional Framework: The CrPC provides a jurisdictional 

framework that governs the competency of the court to try certain 

offenses. The framework that governs jurisdiction is based on many 

factors including where you are, what you are and assessing the 

hierarchy of the courts.Section 177 to 188 deals with Territorial 

Jurisdiction which means offenses should ordinarily be inquired and 

tried by the courts whose territory is within which the offense is 

committed. Section 177 states the general rule thus: “Every offence 

shall ordinarily be inquired into and tried by a Court within whose local 

jurisdiction it was committed.” The forum delicti concept requires that 

cases be tried where evidence and witnesses are most conveniently 

available. However, the Code provides exceptions to this general rule 

in matters related to continuing offenses involving multiple local 

jurisdictions (Section 178), offenses committed in the course of 

journeys (Section 179), offenses committed outside India (Section 188), 

and others.Subject-matter jurisdiction is the power of a court over 

particular kinds of crime, by their nature and maximum penalty. The 

Second Schedule of the CrPC ( read with Sections 26 to 29) lays down 

that which category of the courts could try which kind of offenses. 

Generally, serious offenses somehow come under exclusive jurisdiction 

of Sessions Courts and in other cases Magistrates' courts may try. 

Section 26 specifically provides that "any offense under the Indian 

Penal Code may be tried by the High Court, or the Court of Session, or 

any other Court by which such offense is shown in the First Schedule to 

be triable."The Code, in addition, provides for the scheduling of 

multiple offending cases. Section 220 authorizes the trial of multiple 

crimes at the same time when they are committed by the same person 

during a single transaction. Section 223 Provides that a person may be 

charged and tried jointly with other persons alleged to have committed 

the same or different offenses that are part of the same transaction; or 
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that are part of a series of acts or transactions connected together. 

These provisions also serve to maximize judicial efficiency as well as 

provide for the resolution of related matters at the same time in order to 

give a complete picture of the alleged criminal conduct. 

There are clauses dealing with conflicts of jurisdiction. Section 186 

gives the High Court the power to decide which of several courts 

subordinate to it shall try a case in case of uncertainty. Section 187: 

also states that if a magistrate thinks that any offence would high 

treason in the interest of justice should be tried by the other magistrate, 

he can forward the case. Where courts not subordinate to the same High 

Court have jurisdictional disputes, the matter is to be decided by the 

High Courts concerned, with reference to the Supreme Court if needed, 

as per Section 186.Not only is the jurisdictional framework a question 

of procedural convenience, it is a clone of substantive values relating 

to rights of fair trial. By bringing an offense in a proper forum, the 

accused can prepare their defense, witnesses can be compelled to 

appear and evidence can be gathered more efficiently; and the 

community most affected by the crime can see the wheels of justice 

turn. The framework also embodies considerations of federalism as 

well as distribution of judicial power particularly in cases of offences 

committed beyond the boundaries of individual State territory or 

outside Indian territory. 

Arrest, Bail and Custody 

The provisions concerning arrest, bail and custody are among the most 

vital provisions of the Code of Criminal Procedure, 1973 as they bear 

direct impact on personal liberty, which is a fundamental right under 

Article 21 of the Constitution of India. These provisions embody the 

balance between the state’s power to interfere with liberty for the sake 

of criminal justice and the individual’s freedom from arbitrary 

detention. Judicial interpretations, in particular by the Supreme Court, 

have broken open the strictures of the statutory provisions of these 
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areas and extended the procedural protection in such areas to make 

them conform to constitutional requirements. 

Arrest: Arrest is one of the gravest intrusions on personal liberty in 

the criminal process. The CrPC enumerates the rules of arrest in detail; 

when arrest can be made, what procedure needs to be followed, rights 

of arrested persons etc.Without warrants, as the Code differentiates 

arrest. Sections 70 to 81 relate to arrests under warrants issued by 

courts. When the court wants to issue a warrant of arrest, it will be 

guided by Section 70 to state that the warrant of arrest shall be in 

writing, signed by the presiding officer of the court, and the seal of the 

court must be affixed to it. It stays in effect until carried out or revoked 

by the court that issued it. The section also gives discretion to the courts 

to whether to direct that the person be brought to the court or can be 

released on bail. Please note that section 76 also codified the common 

law right to a person who has been arrested to be brought before the 

court without unnecessary delay.Section 41 to 60 cover arrest without 

warrant, which is a vast power in their hands and must be used 

judiciously. Section 41(1) lists certain circumstances under which 

police officers can arrest without warrant — when a person commits a 

cognizable offense in the presence of a police officer, is reasonably 

suspected of having committed a cognizable offense punishable with 

imprisonment, and a person is found in possession of stolen property. 

In Arnesh Kumar v. State of Bihar (2014), the Supreme Court laid 

down guidelines controlling the power of arrest under Section 41, 

requiring the police officers to examine the need to arrest the accused in 

the light of the probability of his absconding and influencing the 

witnesses rather than arresting him in all cognizable a matter 

mechanically. 

Section 46 governs the arrest process, which gives the police authority 

to “touch or confine the body” of the person to be arrested unless the 

suspect has by word or action submitted to custody. The provision 

permits the use of reasonable force if needed but specifically forbids 
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causing death, with the exception of people charged with crimes 

punishable by death or life in prison. The apprehension of women is 

supplemented with extra safeguards in Section 46(4), which generally 

prevents apprehensions between sunset and sunrise unless there are 

exceptional circumstances and there is prior judicial sanction.The 

Code provides for certain safeguards for persons arrested. Section 50 

makes it clear that the police officer must communicate to the arrested 

person full particulars of the offense and the grounds of arrest, 

explaining the right to bail, if the offense is bailable. Further, while 

Section 54 provides for a medical examination at the request of the 

arrested person; Section 55A places an obligation on the person having 

the custody of an arrested person to take reasonable care of the health 

and safety of the person arrested. The Supreme Court, in the landmark 

decision of D.K. Basu v. State of West Bengal (1997) built upon the 

existing framework and added further safeguards which were 

incorporated in the Code and can be found in (Section 50A) which 

directs the police to inform, at the time of arrest, a person nominated by 

the arresting person and make an entry in a register at the police 

station.A crucial safeguard is provided in Section 57, which provides 

that an arrest without warrant should not continue beyond twenty-four 

hours excluding the time necessary for the transfer from the place of 

arrest to the court of the magistrate. Essentially, this provision — 

known as the “24-hour rule” — provides (limited) judicial oversight 

over police arrests and serves as a safeguard against arbitrary detention. 

Provisions relating to police custody state that any detention over 24 

hours must be authorized by Magistrate. 

Police and Judicial Custody: The Code differentiates between police 

custody and judicial custody, distinguished in police custody and 

judicial custody, serving different purposes of a criminal investigation 

and trial. This distinction is important because it affects the rights of the 

accused and the nature of the control exercised over them.Under Police 

custody (governed mainly by Section 167), the accused can be kept 

into police lock-up for interrogation and for the purpose of 
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investigation. If a particular investigation cannot be concluded with 

24hours of the arrest, the accused will be barred by the police officer 

before the nearest Judicial Magistrate along with the case diary. The 

Magistrate can remand the accused to 15 days single or cumulative 

police custody. This limitation on police custody is premised on the 

understanding that the longer a person is detained by the police, the 

higher the risk of coercion, torture or other custodial abuse. The stage 

where an accused is in custody of the Police, which means the Police 

can control the accused and investigate and interrogate him, but this 

control also creates weaknesses such as the possibility of custodial 

torture and thus needs judicial oversight.Judicial custody, in contrast, 

refers to a detention of the accused in prison — or jail — under 

judicial, as opposed to police, authority. Following the initial time spent 

in the custody of the police, and if required, the Magistrate can permit 

you to spend additional time in judicial custody. Section 167(2) also 

provides for total pre-trial remand (involving police custody and 

judicial custody) authorized for 60 or 90 days depending on the 

character of the crime. Sections 167(2) and 209 of the Criminal 

Procedure Code have been amended to state that any accused, if not 

subjected to a completed investigation and if in custody for the 

maximum allowed time period, will be granted statutory bail (also 

referred to as "default bail" or "compulsory bail") under the proviso to 

Section 167(2), irrespective of the claim of the nature of the offense. A 

similar provision is given in article 22, which for decades has been 

interpreted by the Supreme Court in multiple cases including 

Hussainara Khatoon v. State of Bihar (1979) and more lately in 

Bikramjit Singh v. State of Punjab (2020), as an important check 

against prolonged pre-trial detention. 

There is a huge difference in the conditions and rights of detainees in 

the police custody and the judicial custody. The accused in police 

custody may be interrogated, but even with safeguards against torture 

or coercion, the environment is necessarily inquisitorial. Judicial 

custody, however, draws the attention to safe detention during the 
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course of a trial, providing the accused with minimal access to the 

police. The constitutional protections apply in both forms of custody, 

including the right to legal assistance under Article 22 of the 

Constitution and the right against self-incrimination under Article 

20(3). The Supreme Court has repeatedly stated that fundamental rights 

are not extinguished when a person is in custody, although their 

exercise may be regulated in line with the legitimate purposes of the 

detention.Police custody tends to be a detailed investigation — judicial 

custody becomes a stage of trial preparation (the process has the 

judicial custody phase), and an important stage in the pre-trial process. 

This is a shift that demonstrates the changing balance of interests as the 

case unfolds, where the initial need for investigative effectiveness 

gradually yields to concerns over ensuring the accused's rights are 

adequately protected pending trial. 

Bail Provisions: Bail is the temporary release of an accused person 

awaiting trial, sometimes on the condition that a sum of money be 

lodged to guarantee their appearance in court. Existing provisions of 

the CrPC have tried to strike a balance between the presumption of 

innocence, the need of ensuring the presence of the accused for the trial 

and protecting public safety and judicial integrity.The Code recognizes 

two categories of offenses: bailable and non-bailable, with radically 

different schemes of bail for these two categories. Section 436 

provides that for bailable offences bail is a matter of right. When any 

person accused of bailable offense is arrested or detained without 

warrant he shall be released on bail on providing surety to the 

satisfaction of the arresting authority. In these cases, the police or court 

cannot refuse bail, but they may impose conditions of bail to ensure 

that the accused appears in court.In the case of non-bailable offenses, 

there is a discretionary power with the courts to grant the bail as vested 

in Section 437. This discretion has to be exercised judiciously bearing 

in mind factors such as the nature of the offence and its gravity, 

strength of evidence, the likelihood of the accused fleeing from justice 

or tampering with evidence, and the antecedents of the accused. The 
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provision also prescribes particular restrictions on bail for those 

accused of offenses punishable with death or life imprisonment, or 

who has previously been convicted of such offenses. Further 

limitations apply to individuals who are charged with particular 

economic crimes exceeding certain limits. But under Section 437(3), 

the courts may impose conditions while granting bail such as requiring 

attendance at police stations or imposing prohibitions on certain 

activities or restrictions on movement. 

There are special provisions for some categories of accused persons. 

Even in non-bailable cases, section 437(1) provides for the release of 

women, sick or infirm persons and children on bail, humanitarian 

considerations, after all. Section 436A, which was introduced in 2005, 

provides that undertrials are entitled to be released on bail after they 

have undergone detention for half of the maximum period of 

imprisonment provided for their alleged crime, as a way to remedy the 

issue of prolonged pre-trial detention. Section 439 also confers special 

power of High Court or Sessions Judge to grant bail and permits these 

judges to grant bail where a Magistrate has rejected it.The Supreme 

Court has shaped bail jurisprudence greatly, through landmark rulings 

that put a premium on liberty as the rule and detention as the 

exception. In State of Rajasthan v. Balchand (1977), Justice Krishna 

Iyer famously enunciated “the basic rule is bail, not jail”. The Court in 

Gurcharan Singh v. State (1978), has held that it is the primary duty of 

a court to see that, while exercising its discretion in deciding on an 

application for bail, it should not act arbitrarily etc. In Satender Kumar 

Antil v. CBI (2021), the Supreme Court revisited guidelines for arrest 

and bail, reiterating the need to limit arrests and pre-trial detention to 

cases where they are merited.Section 438 provides the concept of 

anticipatory bail, whereby a person who expects the arrest may apply to 

the High Court or Sessions Court to release him on bail in the event of 

arrest. This clause is an important protection against harassment 

through arbitrary arrests. The Supreme Court, while dismissing the 

limitation of fixed period of anticipatory bail in Siddharam Satlingappa 
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Mhetre v. State of Maharashtra (2011), held that the protection of 

anticipatory bail cannot and ought not to be confined for a limited 

period and it must continue till conclusion of the trial.Many provisions 

have been included already in the bail framework-up judgements to be 

run under Section 437(5) and 439(2), Section 439 and Section 437 are 

also meant to cause the cancellation of bail granted from this section in 

case the accused takes undue advantage of the liberty extended to him 

by flouting the order of the court by tempering, intimidating witnesses 

or repeated offender. This ensures that bail is not commuted without 

adherence to good behaviour and the judicial process must be 

respected. 

Undertrial Prisoners and Pre-Trial Detention: Pre-trial detention — 

the detention of accused persons awaiting trial — is a huge problem in 

the Indian criminal justice system. It is important to note here that 

presumption of innocence does not imply that a sizeable population of 

prisoners are not undertrials, but convicted people. This raises some 

significant questions about the efficacy of the bail system and the right 

to speedy trial.The CrPC contains provisions that seek to remedy the 

problem of prolonged pre-trial detention. Section 167(2) envisages 

‘default bail’ in the event of a failure on the part of the police to 

complete the investigation within the stipulated time (which generally 

is of 60 to 90 days depending upon the type of offence). Section 436A, 

which was introduced in 2005, provides that an undertrial shall be 

entitled to be released on bail after the undertrial has been detained for 

a period of one-half the maximum period of imprisonment prescribed 

for that offense, unless he/she is accused of an offense punishable with 

death or life imprisonment. These provisions acknowledge that long 

periods of pre-trial detention constitute punishment for individuals who 

are not yet guilty.Many of the judgments that have dealt with the issue 

of undertrial prisoners have stemmed from the Supreme Court. In the 

cases of Hussainara Khatoon (1979-1980), the Court acknowledged the 

right to speedy trial as a fundamental right under Article 21 of the 

Constitution and ordered the release of undertrials whose detention had 
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surpassed the period of the maximum possible sentence for the 

offences alleged against them. In Common Cause v. Union of India 

(1996), however, the Court laid down detailed guidelines regarding the 

release of undertrial prisoners. Notwithstanding these judicial 

interventions, the issue of undertrial detention continues to exist, 

exposing the mismatch between law on paper and law in action. 

Indian prisons have a high percentage of undertrails and multiple 

reasons cause this, which include long-delayed investigation and trials, 

ineffective legal aid service delivery, socioeconomic factors affecting 

the ability to pay for bail and also systemic issues. Because many 

accused people can't afford to provide surety or bail bonds as a 

condition for release if they are arrested, this is effectively 

discriminatory against poorer sections of society, engendering a system 

where detaining the poor at the police station is the rule and release 

from detention the exception.Recent years have seen reforms meant to 

address some of this. In 2005 section 436(1) was amended to give the 

trial court the option to release an accused on personal bond without 

sureties if the accused person is indigent and not able to furnish surety. 

There is provision of free legal aid to undertrials under the Legal 

Services Authorities Act, 1987, but there are challenges in 

implementation. Also, in Re-Inhuman conditions in 1382 prisons, 

(2018) the Supreme Court constituted committees for each district to 

review undertrial prisoners and recommend necessary remedial 

measures.Despite these initiatives though, pre-trial detention remains a 

major threat to the fairness and efficiency of the criminal justice 

process. The high economic cost of maintaining large undertrial 

populations, the disproportionately adverse impact on marginalized 

communities, and the overall human cost in terms of lost liberty and 

livelihood, all point to the need for prompt reforms in this domain. 

Investigation and Trial Procedures 

However, the laws in the Code of Criminal Procedure deal with 

investigation and trial procedures that are the flesh and the blood of the 
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working of the criminal justice system and it is based on them that the 

truth of criminal allegations is to be determined and justice is to be 

administered. These procedures embody basic principles such as the 

presumption of innocence, the right to a fair trial, and the burden of 

proof beyond a reasonable doubt. They aim to ensure a fair balance 

between the state's interest, as a party, in effective crime control, and 

the need to protect individual rights and avoid miscarriages of justice. 

Criminal Investigation: Criminal investigation is mainly governed by 

the provisions of the Criminal Procedure Code (CrPC) occupying the 

Units ranging from XII to XIV. Whether the Offence is cognizable or 

non-cognizable sets the entire investigative process in motion.Section 

154 provides that, upon information received about the commission of 

a cognizable offense, the officer in charge of a police station must 

register a First Information Report (FIR). In Lalita Kumari v. 

Government of Uttar Pradesh (2014), the Supreme Court held that 

registration of FIR is compulsory whenever information discloses 

commission of a cognizable offense and preliminary inquiry is 

permitted in limited categories of cases. The FIR is the base of the 

criminal process; filing an FIR, sets the investigation in motion and acts 

as a record with the police of the alleged crime.Section 156 empowers 

police officer to investigate without magisterial order once FIR is 

registered. Usually, the investigation consists of visiting of the crime 

scene, of Article 161, the witnesses explained, physical evidence, the 

search of Article 165,166, and if necessary, arrest suspects. The 

investigating officer shall keep a daily case diary in respect of the case 

under Section 172 and record of the steps and procedures followed in 

investigation in chronological order. I had no intention of trying to get 

that diary into evidence itself, other than to use it as something the 

court can call upon to refute or support witnesses, including the 

investigator. 

Section 155 prohibits police from investigating certain non-cognizable 

offenses without a magisterial order. When information is received 
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regarding a non-cognizable offense, it is mandatory for the police to 

record it in a prescribed register and forward the informant to a 

Magistrate. The police can only investigate such offences with a 

magisterial permission illustrating the legislative judgment that police 

powers ought to be curtailed more stringently when it comes to less 

serious offences.The investigation is concluded with a police report in 

Section 173, referred to as the charge sheet or final report. If sufficient 

evidence exists for prosecution, a charge-sheet is filed before the 

Magistrate along with the names of those accused and the description 

of the offense. If the evidence is lacking, a “final report” recommending 

closure might be submitted. Reiterating that investigation can continue 

even after submission of a report, the apex court drew inspiration from 

the use of Section 173(8) which envisages additional investigation even 

after the filing of the report since fresh evidence may come to light 

thereafter. Upon receiving the police report, the Magistrate may take 

cognizance of the offense under Section 190 and initiate judicial 

proceedings.There are specific investigative processes for certain 

conditions. Section 174 allows police to hold inquiry into suicide and 

unnatural deaths, while Sections 176 and 176A require magisterial 

inquiry into deaths in police custody or disappearances. For offenses of 

sexual crimes against women, Section 157(1) mandates that the 

statements of victims be recorded only by women police officers, 

which shows the need of gender sensitivity in investigation.The 

investigative process includes a range of checks against abuse of police 

powers. Section 162 also prohibits police from introducing recorded 

statements as evidence except for impeaching witnesses, which protects 

against the risk of undue reliance on coerced statements. This serves to 

protect judicial processes from any misconduct by law enforcement 

officers investigating a case. Section 165(5) further mandates that a 

record of searches should be forwarded to the nearest Magistrate 

empowered to take cognizance of the offence, to subject the procedure 

of searches to judicial scrutiny.Nevertheless, in practice, criminal 

investigation frequently strays from the bounds of the law. Tantamount 

challenges are delay in registration of FIR, coercive methods of 
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interrogating, fabricating evidence and corruption. The Supreme Court 

has consistently underscored the need for reforming the police, starting 

with Prakash Singh v. Union of India (2006), but the implementation 

of such directions is state-dependent. 

Trial Procedures: The trial comes under the procedures laid down by 

criminal procedure code or CrPC, which classify the types of cases into 

warrant cases, summons cases and sessions cases. These different 

tracks reflect the principle of proportionality, with the more serious the 

conduct, the more elaborate the procedures.Proceeding before this, 

there are summons cases, which deal with offences of a lesser degree, 

so the process is more simpler pursuant to Sections 251 to 259. In a 

trial, the Magistrate states to the accused the particulars of the offense, 

but formal charges are not framed. If the accused pleads guilty, the 

Magistrate can convict them at once. Otherwise, the case proceeds with 

prosecution evidence after which defense evidence if the accused is not 

discharged after prosecution evidence. The process is designed to be 

efficient, commensurate with less serious offenses.In the first context, 

warrant cases may be initiated upon the police's submission of a report, 

whereas in the latter, by a private citizen's complaint. Sections 238 to 

243 detail the automatic procedure applicable to such matters, such as 

considering the accused's discharges, framing charges, recording pleas, 

prosecuting evidence to be submitted, accounting for the accused under 

section 313, introducing defensive evidence, and final arguments before 

a verdict is pronounced. In warrant cases with no basis in police 

reports, Sections 244 to 247 provide for a perfunctory stage in which 

the Magistrate hears the prosecutor and takes evidence prior to the 

framing of charges, serving as another filter against baseless 

allegations.Trial before Sessions Court (Sections 225 to 237): with 

respect to serious offences to be tried by Sessions Courts are called 

sessions trial. These cases are referred to the Sessions Court by a 

Magistrate under Section 209 after preliminary investigation. It frames 

charges under Section 228; try the case, first prosecution then 

defendant evidence; then it gives the verdict. The session trials have in-
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built additional safeguards like the requirement of legal representation 

for the accused under Section 304 and stringent recording 

requirements. 

Despite these procedural differences, certain basic tenets are common 

to all types of trials. All defendants are assumed to be innocent until 

proven guilty and are therefore only guilty until proven guilty beyond 

reasonable doubt. Section 243(1) lays down that the accused shall be 

entitled to cross-examine the witnesses for the prosecution, or to give 

evidence in his defence or to make an argument when the judgment is 

ready — Section 243(1) Section 313 requires that the court examine 

the accused on the evidence against him to enable the accused to 

explain incriminating circumstances.The judgment under Sections 353 

to 365 must be pronounced in open court, must contain particulars 

specified and must be explained to the accused. In case of conviction, 

under Section 235(2) a separate hearing on sentence is held during 

which both prosecution and defence get the opportunity to make 

submissions on the appropriate punishment. To avoid such situations 

in sentencing, the Supreme Court now recommends a bifurcated trial 

for conviction and sentencing as laid down in the case of Santa Singh v. 

State of Punjab (1976) where it held that the sentencing process must 

ensure that all relevant factors are taken into consideration while 

determining punishment.Practical challenges such as massive case 

backlogs, insufficient judicial infrastructure, repeated adjournments, 

and witness non-cooperation make trial processes ineffective, to say the 

least. The concept of continuous trial has is a settled legal principle 

emphasized in numerous judicial pronouncements, yet remains an 

aspiration rather than a reality skeleton in many courts. Section 309 

requires courts to try cases day-to-day as soon as any witness is 

examined, but this law is rarely obeyed — indeed, it is almost 

universally honored in breach rather than observance. A balance of 

public trials — which Section 327 is intended to establish as a 

directive against judicial tyranny — is acknowledged when it comes to 
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in-camera proceedings in cases like sexual offenses, again indicating 

the balance between open courts and other factors like victim privacy. 

Use of Evidence in the Integration of Restorative Justice: The One 

Story on the criminal justice systemThe CrPC and the Indian Evidence 

Act, 1872 dictate the collection and presentation of evidence in 

criminal proceedings. Such a framework would provide standards for 

evidence gathering, documentation, preservation, and presentation, 

alongside safeguards against tainted or improperly obtained 

evidence.Police collect evidence in many forms during the course of 

investigation, be it a witness statement under Section 161, a material 

object under the Sections 102 and 103 or an expert report, be it of a 

medical examiner or forensic or chemical analysis. The statements 

given during Section 161 are inadmissible as substantive evidence, 

however they can be proved against the witnesses in trial contradicting 

them and forming a very important link between investigation and trial. 

Police material objects should be seized, recorded, and stored according 

to procedural rules so that the “chain of custody,” which is crucial to 

their admissibility, is not broken.Some kinds of evidence need to be 

collected using particular protocols. Discipline and protection against 

coercive confession is ensured under Section 164 which calls for 

recording of statements and confessions by Magistrates instead of 

police officers. Section 164A provides for the examination of victims 

by registered medical practitioners in respect of sexual offences and 

lays down elaborate rules to collect evidence without unduly violating 

theirdignity. So is section 53A, which also empowers the police to get 

a medical examination done of persons accused of sexual offenses, with 

suitable protections against self-incrimination.How evidence is 

presented at trial is a formalized process. Initial presentation of 

evidence involves prosecution witnesses being examined-in-chief by 

the prosecutor, cross-examined by the defense, and perhaps re-

examined by the prosecutor to clear up whatever was raised by cross-

examination. In order for material objects to find their way into 

evidence, they must be formally “exhibited” by testimony of a 
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competent witness laying the foundation for their relevancy and 

authenticity. After the prosecution has rested, the defense will also be 

able to call witnesses, who will be examined, cross-examined and re-

examined based on the same patterns. 

The court sits in an active gatekeeping function in this process as well. 

Section 165 of the Indian Evidence Act gives powers to the judge to 

put questions to a witness at any time, in any manner in order to elicit 

or obtain the proper proof of relevant facts. This provision reflects the 

inquisitorial element in India’s Mr. + Ms. with the acknowledgement 

that the end objective of a court is truth-finding, not simply acting as a 

referee between prosecution and defense.There are special 

arrangements in place for vulnerable witnesses, especially in sexual 

offense cases. Section 327(2) mandates that rape cases should be tried 

in-camera to balance the rights of the victim, dignity in addition to 

privacy. Although section 273 confers a general right on accused 

persons to have evidence given in their presence, it provides exceptions 

where the evidence relates to a sexual offence and the complainant is a 

child, in cases where arrangements can be made for the evidence to be 

given by means of closed circuit television or through the use of 

screens to separate the complainant from the accused.The evidential 

practices in Nepal remain punctuated with challenges such as poor 

forensic infrastructure, over-reliance on oral evidence at the expense of 

other evidentiary tools despite oral evidence being the most vulnerable, 

and reliance on perfunctory documentation of facts during 

investigation, and the lag (in some cases such as death of a torture 

victim) between occurrence of an alleged crime and collection of 

evidence which can compromise the defendant’s reliability. Such 

practical constraints often attenuate the formal rigor of the evidentiary 

structure. Moreover, although DNA and other scientific evidence takes 

a more keener part in such criminal trials, the legislative framework has 

not kept up with technological advances, resulting in insecurities 

surrounding the admissibility of new forms of evidence, and how much 

weight such evidence will carry. 
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Rights of the Accused: The Code of Criminal Procedure contains 

many provisions designed to protect the rights of the accused, in light 

of constitutional guarantees and international human rights standards. 

These provisions acknowledge that protecting the innocent from 

wrongful conviction is just as important as punishing the guilty.The 

presumption of innocence, which is sacrosanct in criminal 

jurisprudence, is embedded into both the form and content of the Code. 

In fact, section 101 of the Indian Evidence Act, 1872 provides that the 

burden of proving the guilt of the accused lies on the prosecution and 

the standard for doing so is "beyond reasonable doubt". Although some 

statutory provisions have established rebuttable presumptions for 

certain offenses, the primary presumption is that in the case of doubt, 

acquit.Several provisions safeguard the right to be informed of 

charges, fundamental to building an effective defence. That 

requirement under section 50 to inform the detained of the grounds of 

arrest: Section 228 and Section 240 and Section 251 make it the duty 

of the Court to explain the charges clearly to the accused person in 

language which he understands during trial. Charges must define the 

offense, time, place, and manner of its commission with sufficient 

particularity to give an accused notice of what they must defend 

against. 

SELF ASSESSMENT QUESTIONS 

Multiple Choice Questions (MCQs) 

1. Which of the following is NOT a fundamental right guaranteed by 

the Indian Constitution? 

a) Right to Equality 

b) Right to Property 

c) Right to Freedom 

d) Right to Constitutional Remedies 

2. The Directive Principles of State Policy in the Indian Constitution 

are: 
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a) Legally enforceable 

b) Fundamental in the governance of the country 

c) Binding on the judiciary 

d) Superior to Fundamental Rights 

3.  Under the Representation of the People Act, 1951, which of the 

following is NOT a ground for disqualification of a candidate? 

a) Conviction for certain offenses 

b) Corrupt practices 

c) Failure to file income tax returns 

d) Government contracts 

4.  In which of the following cases did the Supreme Court hold that the 

"right to life" under Article 21 includes the right to live with human 

dignity? 

a) Maneka Gandhi v. Union of India 

b) Francis Coralie Mullin v. Administrator, Union Territory of Delhi 

c) A.K. Gopalan v. State of Madras 

d) Kesavananda Bharati v. State of Kerala 

5. The minimum age required for contesting elections to the Lok Sabha 

is: 

a) 18 years 

b) 21 years 

c) 25 years 

d) 30 years 

6. Under Section 302 of the Indian Penal Code (IPC), the punishment 

for murder is: 

a) Death or life imprisonment 

b) Life imprisonment only 

c) Imprisonment up to 10 years 

d) Death sentence only 

7. The concept of "rarest of rare cases" for awarding the death penalty 

was established in: 

a) Bachan Singh v. State of Punjab 
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b) Machhi Singh v. State of Punjab 

c) Kehar Singh v. State of Punjab 

d) T.V. Vatheeswaran v. State of Tamil Nadu 

8. Which of the following is a cognizable offense? 

a) Defamation 

b) Causing simple hurt 

c) Robbery 

d) Cheating 

9. Under Criminal Procedure Code (CrPC), anticipatory bail is granted 

under: 

a) Section 436 

b) Section 437 

c) Section 438 

d) Section 439 

10.  The maximum period for which an undertrial can be detained 

without trial according to Section 436A of CrPC is: 

a) Half of the maximum period of imprisonment 

b) One-third of the maximum period of imprisonment 

c) Two-thirds of the maximum period of imprisonment 

d) One year 

Short Questions 

1. Explain the concept of "reasonable restrictions" on fundamental 

rights with examples. 

2. What are the differences between fundamental rights and 

directive principles of state policy? 

3. Describe the electoral offenses mentioned in the Representation 

of the People Act, 1951. 

4. Explain the doctrine of "basic structure" with reference to 

constitutional amendments. 
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5. What is the procedure for conducting elections under the 

Representation of the People Act? 

6. Distinguish between cognizable and non-cognizable offenses 

under the Criminal Procedure Code. 

7. Explain the concept of mens rea and its importance in criminal 

law. 

8. What are the different types of punishments prescribed under 

the Indian Penal Code? 

9. Describe the procedure for filing an FIR under the Criminal 

Procedure Code. 

10. Explain the different types of bail provisions under the Criminal 

Procedure Code. 

Long Questions 

1. Critically analyze the relationship between Fundamental Rights 

and Directive Principles of State Policy with reference to 

judicial interpretations and constitutional amendments. 

2. Examine the role of the Election Commission of India in 

ensuring free and fair elections. Discuss the major electoral 

reforms introduced through the Representation of the People 

Act and judicial pronouncements. 

3. Analyze the concept of criminal liability under the Indian Penal 

Code with special reference to the general exceptions provided 

under Sections 76-106 IPC. 

4. "The Code of Criminal Procedure strikes a balance between 

individual liberty and societal protection." Critically examine 

this statement with reference to the provisions related to arrest, 

bail, and detention. 

5. Discuss the evolution of the right to life and personal liberty 

under Article 21 through landmark judgments of the Supreme 
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Court. How has judicial interpretation expanded the scope of 

this fundamental right? 
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Module III 

COMMERCIAL AND BUSINESS LAWS 

 Objectives 

• Understand the regulatory framework governing companies in 

India 

• Analyze the essential elements of contract formation and 

enforcement 

• Examine the insolvency resolution process under the 

Bankruptcy Code 

• Comprehend the mechanisms for preventing anti-competitive 

practices 

Unit 9  The Companies Act, 2013 

Incorporation and Classification of Companies 

The Companies Act, 2013 represents a comprehensive legal framework 

governing the formation, structure, and functioning of companies in 

India. It replaced the Companies Act, 1956, introducing modern 

concepts aligned with global standards while addressing contemporary 

business requirements. The incorporation process under the Act 

establishes a company as a separate legal entity, distinct from its 

members, with perpetual succession and the ability to own property, 

enter contracts, and sue or be sued in its own name.The incorporation 

procedure commences with obtaining a Digital Signature Certificate 

(DSC) for the proposed directors and applying for Director 

Identification Number (DIN). The promoters must ensure the 

availability of the intended company name through the Simplified 

Proforma for Incorporating Company Electronically (SPICe) form. The 

incorporation documents include the Memorandum of Association 

(MoA), which outlines the company's relationship with external 

stakeholders, and the Articles of Association (AoA), which governs 

internal management. Upon submission of these documents with the 
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prescribed fee to the Registrar of Companies (RoC), the Certificate of 

Incorporation is issued, marking the company's official birth.The Act 

classifies companies based on various parameters. By incorporation 

method, companies are classified as statutory companies (established 

through special acts of legislature), registered companies (incorporated 

under the Companies Act), and companies with foreign registration. 

Based on liability, companies may be limited by shares (members' 

liability limited to unpaid share value), limited by guarantee (members' 

liability limited to the guaranteed amount), or unlimited companies (no 

limit on members' liability). By number of members, companies are 

classified as One Person Company (OPC), which is a private company 

with only one member; private companies (minimum 2, maximum 200 

members); and public companies (minimum 7 members with no upper 

limit).Private companies face certain restrictions including limitations 

on transferability of shares, prohibition on public invitations for share 

subscription, and a cap on the number of members. Public companies, 

conversely, can freely invite public subscription and have freely 

transferable shares. The Act introduces the concept of OPC, allowing 

entrepreneurial ventures with legal protection of limited liability 

without requiring multiple shareholders. Small companies, defined by 

lower paid-up capital and turnover thresholds, enjoy certain privileges 

including simplified compliance requirements.Companies are further 

categorized as listed (shares traded on recognized stock exchanges) or 

unlisted, and as holding, subsidiary, or associate companies based on 

control relationships. Government companies have substantial 

government shareholding, while foreign companies operate in India 

through branches or project offices. Section 8 companies are special 

non-profit entities formed for promoting commerce, art, science, 

religion, or other useful objectives, with profits being applied toward 

these objectives rather than distributed as dividends. 

Management and Administration 

The management structure of companies under the Act establishes a 

hierarchical framework of authority and responsibility. Shareholders, as 
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owners, exercise ultimate control through general meetings but delegate 

day-to-day management to the Board of Directors. The Board serves as 

the primary governing body responsible for strategic direction and 

oversight, while executives and managers handle operational 

implementation.Directors, appointed by shareholders, have fiduciary 

duties toward the company and must act in good faith to promote the 

company's objects, in compliance with laws, and in the best interests of 

stakeholders. The Act mandates certain categories of companies to 

appoint independent directors, who provide objective oversight and 

protect minority interests. The concept of Key Managerial Personnel 

(KMP) includes Managing Director, Chief Executive Officer, Chief 

Financial Officer, Company Secretary, and whole-time directors who 

constitute the executive management team.Board meetings serve as the 

forum for collective decision-making. The Act prescribes a minimum of 

four board meetings annually with a maximum gap of 120 days 

between consecutive meetings. A quorum of one-third of total strength 

or three directors, whichever is higher, is necessary for valid 

proceedings. Notice periods, agenda circulation, and minutes 

documentation are statutorily regulated to ensure procedural 

compliance.General meetings of shareholders include the Annual 

General Meeting (AGM), which must be held once every financial year 

with a maximum gap of 15 months between consecutive AGMs. 

Extraordinary General Meetings (EGMs) can be convened for urgent 

matters requiring shareholder approval. The Act specifies detailed 

procedures for meeting notice, quorum requirements, proxy 

appointments, voting mechanisms, and resolution passing.Resolutions 

may be ordinary (requiring simple majority) or special (requiring 75% 

majority). Certain fundamental decisions like alteration of 

memorandum or articles, reduction of capital, or voluntary winding up 

require special resolution approval. The Act also permits passing of 

resolutions by circulation without physical meetings and recognizes 

electronic voting to facilitate shareholder participation. 
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Corporate record-keeping is a critical administrative requirement. 

Companies must maintain statutory registers including register of 

members, directors, key managerial personnel, loans, investments, and 

charges. Books of accounts must be preserved for at least eight years, 

with financial statements prepared annually in accordance with 

prescribed accounting standards. The Act mandates appointment of 

statutory auditors to provide independent assurance on financial 

reporting.Annual returns containing particulars of capital structure, 

directors, shareholders, and indebtedness must be filed with the 

Registrar within 60 days of the AGM. For transparent information 

dissemination, companies must disclose significant matters on their 

websites and through other prescribed channels. The Company 

Secretary, a mandatory position for certain categories of companies, 

ensures regulatory compliance and proper board processes. 

Corporate Social Responsibility 

The Companies Act, 2013 pioneered Corporate Social Responsibility 

(CSR) as a statutory obligation, transitioning it from voluntary 

philanthropy to mandatory corporate conduct. Section 135 of the Act 

applies to companies with net worth exceeding ₹500 crore, turnover 

above ₹1,000 crore, or net profit greater than ₹5 crore during any 

financial year. Such companies must constitute a CSR Committee 

comprising at least three directors, including one independent 

director.The CSR Committee formulates and recommends a CSR 

Policy outlining activities to be undertaken, expenditure to be incurred, 

and implementation monitoring mechanisms. The Board approves this 

policy and ensures that the company spends at least 2% of its average 

net profits made during the three immediately preceding financial years 

on CSR initiatives. Any failure to spend the prescribed amount 

necessitates disclosure of reasons in the Board's report, embodying the 

"comply or explain" principle.Schedule VII of the Act enumerates 

eligible CSR activities including eradicating hunger and poverty, 

promoting education, gender equality, environmental sustainability, 

protection of national heritage, rural development projects, and disaster 
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relief. The Act prohibits contributions to political parties from being 

counted as CSR expenditure and excludes activities undertaken in the 

normal course of business. CSR initiatives benefiting only company 

employees or their families are not considered legitimate CSR 

activities.The implementation framework allows companies to execute 

CSR projects directly or through implementing agencies like registered 

trusts, societies, or Section 8 companies with established track records. 

Companies may also collaborate with other corporations for 

undertaking joint CSR projects, pooling resources for greater impact. 

The emphasis on local area preference encourages companies to focus 

on communities surrounding their operations while remaining 

responsive to national priorities. 

Monitoring and evaluation mechanisms ensure effective utilization of 

CSR funds. Companies must regularly assess the impact of their CSR 

initiatives against predetermined objectives and key performance 

indicators. The CSR Committee oversees implementation and reports to 

the Board, while the Board's report to shareholders must include a 

comprehensive CSR report detailing policy overview, composition of 

the CSR Committee, prescribed CSR expenditure, amount spent, and 

justification for any unspent amount.The regulatory evolution of CSR 

provisions has witnessed significant amendments. The Companies 

(Amendment) Act, 2019 introduced penalties for non-compliance, 

while the Companies (Amendment) Act, 2020 allowed excess CSR 

expenditure to be carried forward and set-off against future obligations. 

The Companies (CSR Policy) Amendment Rules, 2021 brought further 

refinements including mandatory impact assessment for large CSR 

projects, registration requirements for implementing agencies, and 

treatment of unspent CSR funds through dedicated accounts.Through 

mandatory CSR, the Act institutionalizes corporate citizenship, 

recognizing that businesses must contribute to societal welfare beyond 

wealth creation. This legal framework promotes sustainable 

development, encouraging companies to integrate social, 
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environmental, and ethical concerns into their business operations 

while maintaining stakeholder accountability. 

Winding Up and Dissolution 

The Companies Act, 2013 provides comprehensive mechanisms for 

winding up and dissolution, marking the final stage in a company's 

lifecycle. Winding up refers to the process whereby a company's 

business is wound up, assets liquidated, liabilities discharged, and any 

surplus distributed among members, ultimately leading to the 

company's name being struck off the register of companies. The Act 

originally contained detailed provisions for winding up, but substantial 

portions were later transferred to the Insolvency and Bankruptcy Code, 

2016, creating a dual regulatory framework.Companies may be wound 

up either by the National Company Law Tribunal (NCLT) or 

voluntarily by members or creditors. The grounds for NCLT-ordered 

winding up include: the company's special resolution requesting 

winding up; conduct of affairs in a fraudulent manner; non-filing of 

financial statements or annual returns for consecutive five years; acting 

against sovereignty, integrity, or security of India; and being just and 

equitable to wind up the company. Additionally, the NCLT can order 

winding up if the company defaults in filing with the Registrar its 

financial statements or annual returns for five consecutive years.The 

winding up process commences with filing a petition by eligible 

applicants including the company itself, creditors, contributors, the 

Registrar of Companies, or any person authorized by the Central 

Government. Upon admission, the NCLT may appoint a provisional 

liquidator until a final winding up order is passed. Once the winding up 

order is issued, the Company Liquidator takes custody of all assets, 

collects claims from creditors, sells properties, discharges liabilities 

according to statutory priority, and distributes any surplus to entitled 

parties.Voluntary winding up occurs through member's voluntary 

liquidation (MVL) when the company is solvent, or creditor's voluntary 

liquidation (CVL) when it cannot pay its debts. Both procedures now 

fall under the Insolvency and Bankruptcy Code, 2016. In MVL, 
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directors must file a declaration of solvency confirming the company's 

ability to pay all debts within a specified period. Shareholders pass a 

special resolution for winding up, appoint a liquidator, and determine 

liquidator's remuneration. The liquidator realizes assets, settles claims, 

and distributes remaining assets among members according to their 

rights.In creditor's voluntary liquidation, the inability to pay debts 

triggers the process. A meeting of creditors is called, and they may 

nominate a liquidator. If creditors' and members' nominations differ, the 

creditors' choice prevails. The liquidator takes similar steps as in MVL 

but with greater creditor oversight. Secured creditors retain the right to 

realize their security outside the liquidation process. 

Dissolution represents the final step where the company legally ceases 

to exist. After completing all winding up proceedings, the liquidator 

applies to the NCLT for dissolution. Upon satisfaction that all 

requirements have been met, the NCLT issues a dissolution order. The 

Registrar records this in the register, and the company stands dissolved 

from the date of the order. The Registrar also possesses authority to 

strike off defunct companies from the register if they are not carrying 

on any business or operation for two preceding financial years and have 

not applied for dormant status.The Act provides for revival of dissolved 

companies in exceptional circumstances. If members or creditors feel 

aggrieved by the dissolution, they may apply to the NCLT within two 

years of dissolution. If the NCLT finds that dissolution was procured 

fraudulently or wrongfully, it may order restoration of the company's 

name to the register, effectively reviving the company as if it had never 

been dissolved. 
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Unit 10 The Contract Act, 1872 

Formation of Contracts 

The Indian Contract Act, 1872, lays down the foundational principles 

governing contract formation in India. As per Section 2(h), a contract is 

defined as an agreement enforceable by law. The essential elements for 

a valid contract include offer and acceptance, lawful consideration, 

competent parties, free consent, lawful object, certainty of terms, and 

intention to create legal relations.An offer, technically termed 'proposal' 

under Section 2(a), occurs when one person signifies to another his 

willingness to do or abstain from doing something to obtain the other's 

assent. Offers must be definite, complete, and communicated to the 

offeree. They can be express (stated in words, written or spoken) or 

implied (inferred from conduct). General offers are made to the world 

at large, while specific offers target particular individuals or groups. 

Standing offers remain open for a specified period during which they 

can be accepted multiple times.An invitation to treat, distinct from an 

offer, merely invites offers from others and includes advertisements, 

display of goods with price tags, tenders, and auction announcements. 

The celebrated case of Carlill v. Carbolic Smoke Ball Co. (1893) 

established that advertisements can constitute offers if they demonstrate 

a clear intention to be bound upon acceptance.Acceptance, defined 

under Section 2(b), is the unqualified assent to all terms of the offer. It 

must be absolute, unequivocal, and communicated to the offeror in the 

prescribed or reasonable manner. Silence generally does not constitute 

acceptance unless previous dealings suggest otherwise. According to 

the "mirror image rule," acceptance must precisely match the offer 

terms—any variation constitutes a counter-offer which rejects and 

replaces the original offer. 

Communication of offer and acceptance is governed by Sections 3-5. 

An offer becomes effective when it comes to the knowledge of the 

offeree. Acceptance becomes effective against the proposer when it is 

put in the course of transmission (postal rule), and against the acceptor 
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when it comes to the knowledge of the proposer. Revocation of offer or 

acceptance is possible before communication 

completion.Consideration, defined in Section 2(d), refers to something 

of value given by each party. It may comprise doing something, 

abstaining from doing something, or promising either. Consideration 

need not be adequate but must have some value in the eyes of law, 

move at the desire of the promisor, and possess legal sufficiency. Past 

consideration, which precedes the promise, is valid in India unlike in 

English law. Exceptions to the consideration requirement include 

natural love and affection between near relatives evidenced in writing 

(Section 25(1)), voluntary compensation for past services (Section 

25(2)), and promises to pay time-barred debts (Section 

25(3)).Contractual capacity requires competent parties who have 

attained majority (18 years), possess sound mental faculties, and are not 

disqualified by law. Minors' agreements are void ab initio as established 

in Mohori Bibee v. Dharmodas Ghose (1903). Persons of unsound mind 

can contract during lucid intervals. Contracts by intoxicated persons are 

voidable. Corporations can contract within their memorandum's scope. 

Alien enemies, insolvent persons, and convicts face specific contractual 

restrictions. 

Intention to create legal relations distinguishes social or domestic 

agreements from binding contracts. Commercial agreements 

presumptively intend legal consequences, while family or social 

arrangements generally do not. Lawfulness of object requires that 

contractual purposes not be fraudulent, injurious to person or property, 

immoral, opposed to public policy, or prohibited by law.Certainty and 

possibility of performance demand that contractual terms be precise, 

unambiguous, and capable of execution. Vague agreements or those 

dependent on impossible conditions cannot form valid contracts. The 

final formality requirement acknowledges that while most contracts 

need not follow specific forms, certain agreements like those related to 

immovable property require documentation and registration. 

Performance and Discharge 
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Contract performance represents the fulfillment of contractual 

obligations by the parties. The Contract Act establishes principles 

governing who must perform, how performance must occur, and when 

it should take place. The promisor or his agent must personally perform 

contracts involving personal skill or qualification. Otherwise, 

representatives of deceased promisors may perform. Joint promisors 

must fulfill obligations together, with each liable for the whole 

performance unless contrary intention appears. Promisees may demand 

performance from any joint promisor, with contributing rights existing 

among co-promisors. 

Time essentiality depends on contract terms. Explicit provisions 

making time of the essence entitle the promisee to repudiate upon 

delay, while in other cases, reasonable delay may be acceptable with 

compensation. Reciprocal promises, where parties exchange mutual 

commitments, may require simultaneous performance or establish 

conditional relationships where one party's obligation depends on prior 

performance by the other.Performance must be precise and complete. 

The doctrine of substantial performance allows recovery of contract 

price minus damages when a party has genuinely attempted fulfillment 

with only minor deviations. Tender of performance (offering to perform 

without actual acceptance) discharges liability when properly made. If 

the promisee prevents performance, the contract becomes voidable at 

the promisor's option, with compensation rights preserved.Discharge of 

contracts occurs through various mechanisms including performance, 

agreement, impossibility, lapse of time, operation of law, and breach. 

Discharge by performance happens when parties fulfill all obligations 

completely and precisely according to contract terms. Actual 

performance constitutes doing exactly what was promised, while 

attempted performance (tender) occurs when the promisor offers to 

perform but the promisee refuses acceptance.Discharge by agreement 

can occur through novation (substituting a new contract for the 

original), rescission (mutual abandonment of rights), alteration 

(changing terms with consent), remission (accepting lesser fulfillment), 
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waiver (intentionally relinquishing rights), or merger (when inferior 

rights merge into superior rights). 

Impossibility of performance may be initial (existing at contract 

formation, rendering the agreement void ab initio) or subsequent 

(arising after formation). Supervening impossibility, governed by 

Section 56, occurs when performance becomes impossible or unlawful 

after contract formation due to events like destruction of subject matter, 

death or incapacity in personal service contracts, government 

prohibition, declaration of war, or commercial impossibility. The 

doctrine of frustration, recognized in Taylor v. Caldwell (1863), 

discharges parties when fundamental contract purpose is defeated by 

circumstances beyond their control.Discharge by lapse of time occurs 

when performance becomes time-barred under limitation laws. 

Discharge by operation of law happens through material alteration of 

contract document, insolvency, merger of rights, or loss of evidence. 

Discharge by breach results from failure to perform obligations. Actual 

breach occurs when a party fails to perform when due or performs 

imperfectly. Anticipatory breach happens when a party repudiates 

obligations before performance becomes due or renders performance 

impossible through their own actions.Upon discharge, contractual 

obligations terminate and parties are released from further performance. 

Rights accrued before discharge remain enforceable. Unjustified 

repudiation by one party relieves the other from performance 

obligations while preserving remedial rights. Documentary evidence of 

discharge may be necessary for formal contracts, while informal 

agreements may be discharged through matching formalities. 

Breach and Remedies 

Contractual breach occurs when a party fails to perform obligations 

according to contract terms. It may be actual (non-performance when 

due) or anticipatory (declared intention not to perform before due date). 

Material breaches substantially affect contract essence, while minor 

breaches involve technical or inconsequential deviations. The innocent 
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party's remedies aim to place them in the position they would have 

occupied had the contract been performed.Judicial remedies include 

damages as financial compensation for losses suffered due to breach. 

Ordinary damages, under Section 73, represent losses naturally arising 

from breach in the ordinary course of events. Special damages 

compensate foreseeable losses specifically communicated between 

parties, as established in Hadley v. Baxendale (1854), which articulated 

that damages must be reasonably foreseeable consequences of breach. 

Vindictive or exemplary damages, punishing wrongdoers rather than 

compensating victims, are generally unavailable in contract law except 

in breach of promise to marry.Liquidated damages represent pre-

determined sums specified in contracts as payable upon breach. Under 

Section 74, if a reasonable pre-estimate of loss, such stipulations are 

enforceable; courts will not award additional damages but may reduce 

excessive amounts. The distinction between liquidated damages and 

penalties, critical in English law, is less significant in Indian 

jurisprudence, as courts can award reasonable compensation not 

exceeding the stipulated amount regardless of classification.Quantum 

meruit ("as much as earned") allows recovery for partial performance 

when one party prevents complete fulfillment, contract performance 

becomes impossible, or the contract is divisible. The remedy provides 

reasonable remuneration for work completed before breach or 

impossibility. Specific performance, an equitable remedy under the 

Specific Relief Act, 1963, compels actual performance of contractual 

obligations when monetary damages prove inadequate, particularly for 

unique goods, services, or real property. Courts may decline specific 

performance for contracts requiring constant court supervision, 

personal services, or where performance has become 

impossible.Injunction, another equitable remedy, restrains contract 

breach through court orders prohibiting certain actions. Particularly 

valuable for negative covenants, injunctions prevent actions 

contradicting contractual commitments. Rectification allows court 

correction of written instruments that inaccurately record genuine 

agreement between parties. 
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The right to rescind empowers the aggrieved party to cancel the 

contract and restore pre-contractual positions through restitution. This 

remedy applies when breach is fundamental or material, rendering the 

contract's purpose substantially unfulfilled. Restitution prevents unjust 

enrichment by requiring return of benefits received under void or 

voidable contracts.Mitigation of damages imposes a duty on the injured 

party to take reasonable steps minimizing loss from breach. While not 

required to take extraordinary measures or incur significant expenses, 

the aggrieved party cannot recover losses that could have been 

reasonably avoided. For seller breach in sale contracts, buyers can 

reject non-conforming goods, accept with damages claim, or purchase 

substitute goods and claim price differential.The limitation period for 

breach of contract actions is generally three years from breach date 

under the Limitation Act, 1963. Alternative dispute resolution 

mechanisms like arbitration, mediation, and conciliation offer non-

judicial avenues for resolving contractual disputes, often providing 

faster, more flexible, and confidential resolutions than litigation. 

Special Contracts 

The Contract Act recognizes several specialized contractual 

relationships with distinctive features and regulations. Indemnity 

contracts involve one party promising to save the other from loss 

caused by the promisor's conduct or third-party actions. The 

indemnifier's liability arises when the indemnified actually suffers loss, 

though they need not wait for actual payment before claiming. Rights 

include recovering damages, costs paid in lawsuits, and necessary 

expenses incurred with indemnifier's authority.Guarantee contracts 

involve three parties—principal debtor, creditor, and surety—where the 

surety promises to discharge the debtor's liability in case of default. 

Distinguished from indemnity by its tripartite nature and triggered by 

principal debtor's failure, guarantee requires concurrent debtor-creditor 

transaction. The surety's liability is coextensive with the debtor's unless 

otherwise stipulated. Discharge of surety may occur through variance in 

terms, release of principal debtor, composition with principal debtor, 
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creditor's act or omission impairing surety's remedy, or loss of 

security.Bailment involves delivery of goods for specific purpose with 

return or disposal according to instructions. Essential elements include 

delivery of possession, specific purpose, and return or disposal 

conditions. Duties of the bailor include disclosure of known defects, 

bearing extraordinary expenses, and indemnifying the bailee for 

premature termination losses. Bailee duties encompass reasonable care, 

restricted usage, no unauthorized mixing, returning goods with 

accretions, and returning goods upon purpose completion. Termination 

may occur through purpose fulfillment, stipulated period expiration, or 

inconsistent bailee actions.Pledge, a specialized bailment form, 

involves goods delivery as security for debt or obligation fulfillment. 

The pledgor transfers possession while retaining ownership, while the 

pledgee gains possession with qualified property rights for security. 

Pledgor rights include receiving surplus sale proceeds and redemption 

before sale. Pledgee rights include retention until payment, recovery of 

extraordinary preservation expenses, sale upon reasonable notice after 

default, and initiating legal proceedings against the debtor. 

Agency relationships arise when one person (principal) authorizes 

another (agent) to act on their behalf, creating legally binding 

relationships between the principal and third parties. Creation may 

occur through express agreement, implication from conduct, necessity 

in emergencies, or ratification of unauthorized acts. Agent 

classifications include special (limited authority), general (broader 

authority), and universal (comprehensive authority) agents. Sub-agents 

perform under the agent's delegation, while substituted agents replace 

the original agent with the principal's consent.Agent duties include 

following instructions, exercising reasonable skill, rendering accounts, 

communicating with the principal, protecting the principal's interests, 

and avoiding conflict of interest. Principal duties include paying 

remuneration, indemnifying for lawful acts, and compensating for 

injuries suffered without fault. Agency termination may occur through 

agreement, revocation, renunciation, purpose completion, 
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principal/agent death or insanity, principal's insolvency, subject matter 

destruction, or principal-agent relationship illegality.Quasi-contracts, 

also known as constructive contracts, arise not from agreement but 

from legal obligations preventing unjust enrichment. Types include 

necessaries supplied to incapacitated persons (recoverable at reasonable 

rate), payment by interested persons (reimbursable), non-gratuitous acts 

(compensable), mistake or coercion payments (returnable), and finder 

of goods responsibilities (requiring reasonable care).Partnership 

contracts create voluntary associations between persons conducting 

business with profit-sharing intentions. Essential elements include 

agreement, business conduct, profit-sharing, and mutual agency. Each 

partner acts as principal for themselves and agent for others within 

ordinary business scope. While partners enjoy equal management rights 

and profit-sharing unless otherwise agreed, they face unlimited liability 

for firm debts. Partnership dissolution may occur through agreement, 

fixed term expiration, notice in partnership at will, any partner's death 

or insolvency, business illegality, or court dissolution on various 

grounds including impracticability, partner misconduct, or persistent 

breaches. 
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Unit 11 The Insolvency and Bankruptcy Code, 2016 

Corporate Insolvency Resolution Process 

The Insolvency and Bankruptcy Code, 2016 (IBC) revolutionized 

India's insolvency framework, prioritizing corporate revival over 

liquidation. The Corporate Insolvency Resolution Process (CIRP) 

provides a time-bound, creditor-controlled mechanism for resolving 

corporate distress. It can be initiated by financial creditors, operational 

creditors, or the corporate debtor itself when default occurs on debt 

exceeding one lakh rupees, recently increased to one crore rupees due 

to the COVID-19 pandemic.The process commences with an 

application to the National Company Law Tribunal (NCLT) by eligible 

applicants. Financial creditors, who provide debt with time value 

consideration like loans or bonds, file under Section 7. Operational 

creditors, who supply goods or services including employees and 

government authorities, initiate under Section 9 after serving a demand 

notice with a 10-day response period. Corporate debtors can voluntarily 

apply under Section 10 through board resolution.Upon application 

admission, the NCLT declares a moratorium prohibiting new suits, 

continuing existing proceedings, transferring assets, enforcing security 

interests, and recovering property in third-party possession. This 

moratorium, creating a calm period for resolution efforts, continues 

until process completion but not exceeding 330 days including 

litigation time as mandated by the Supreme Court in Essar Steel v. 

Satish Kumar Gupta (2019). 

Simultaneously, the NCLT appoints an Interim Resolution Professional 

(IRP) who assumes management control, displacing the board of 

directors. The IRP's responsibilities include public announcement 

soliciting claims, constituting the Committee of Creditors (CoC), 

collecting information, taking custody of assets, and managing 

operations as a going concern. Within 30 days, the CoC either confirms 

the IRP or appoints a new Resolution Professional (RP).The CoC, 

comprising mainly financial creditors, wields significant decision-
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making authority. Voting rights correspond to debt value, with decisions 

requiring varying majority thresholds—66% for crucial matters 

including resolution plan approval and 51% for routine matters. The RP 

prepares an information memorandum containing relevant details for 

resolution plan formulation and invites resolution plans from potential 

investors called resolution applicants.Resolution plans must provide for 

operational creditors' payment (at least liquidation value), management 

of corporate debtor affairs, implementation supervision, and other 

requirements specified by the Insolvency and Bankruptcy Board of 

India (IBBI). After evaluation, the RP presents viable plans to the CoC. 

Once approved by 66% CoC vote, the plan proceeds to the NCLT for 

confirmation against legal compliance requirements.If the NCLT 

approves the resolution plan, it becomes binding on the corporate 

debtor, creditors, guarantors, and other stakeholders. The plan 

implementation typically involves new management, restructured debt, 

and operational reorganization. If no resolution plan receives approval 

within the statutory timeframe, or the NCLT rejects all presented plans, 

the corporate debtor proceeds to liquidation.Through several 

amendments and judicial pronouncements, the CIRP framework has 

evolved significantly. The Insolvency and Bankruptcy Code 

(Amendment) Act, 2019 clarified that approved resolution plans bind 

all stakeholders and specified a 330-day completion timeline. The IBC 

(Second Amendment) Act, 2020 introduced pre-packaged insolvency 

for MSMEs, while COVID-19 prompted suspending Sections 7, 9, and 

10 filings temporarily. 

Key judicial interpretations include the Supreme Court decisions in 

Swiss Ribbons v. Union of India (2019) upholding constitutional 

validity of financial and operational creditor distinction, and Essar Steel 

v. Satish Kumar Gupta (2019) confirming commercial wisdom primacy 

of the CoC while establishing equitable treatment principles for 

similarly situated creditors.The CIRP has demonstrated significant 

success in resolving corporate distress, improving credit culture, 

empowering creditors, and establishing market-driven valuation 
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mechanisms. High-profile resolutions include Essar Steel, Bhushan 

Steel, and Binani Cement. However, challenges persist including 

infrastructure constraints causing delays, information asymmetry 

affecting accurate valuation, and balancing stakeholder interests, 

particularly operational creditors. 

Liquidation Process 

Liquidation under the IBC represents the terminal phase when revival 

attempts through CIRP prove unsuccessful. It aims for orderly, efficient 

asset monetization to maximize creditor recovery while following 

statutory priority for distribution. Section 33 of the Code outlines 

liquidation triggers including failure to receive viable resolution plans 

within statutory timeframe, NCLT rejection of resolution plans, CoC 

decision (with 66% majority) to liquidate during CIRP, resolution plan 

breach by successful applicant, or corporate debtor's application for 

voluntary liquidation upon insolvency.Upon liquidation 

commencement, the NCLT appoints a Liquidator, typically the 

Resolution Professional from CIRP unless replaced for justified 

reasons. The Liquidator assumes plenary powers over the corporate 

debtor's assets and affairs, with management powers of the board and 

key managerial personnel vested in them. The moratorium continues 

during liquidation to prevent separate creditor proceedings.The 

Liquidator exercises comprehensive powers including verification and 

consolidation of corporate debtor assets, taking custody and control of 

assets, carrying out asset valuation, inviting creditor claims, and 

conducting asset sales. They may sell assets individually or collectively, 

as going concern, or through slump sale, employing auction, private 

treaty, or other transparent methods. The Liquidation Estate, comprising 

all corporate debtor assets including encumbered properties (subject to 

secured creditor options), excludes personal guarantors' assets, third-

party assets in possession, and trust property.Secured creditors face a 

pivotal choice: they may relinquish security interest to the Liquidation 

Estate and participate in distribution, or enforce security independently. 

If choosing independent enforcement, they must contribute liquidation 
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costs proportionate to realized value and contribute any realization 

surplus to the Liquidation Estate. If realization falls short of debt, they 

may claim the deficiency as unsecured creditors. 

Claim verification follows an established procedure with the Liquidator 

receiving, examining, and admitting claims within prescribed timelines. 

Different claim categories require specific substantiation: financial 

debts need written evidence, operational debts require proof of 

goods/services delivery, workmen's dues need authenticated records, 

and government dues require assessment orders or notices. Disputed 

claims may be referred to adjudicating authority. The Liquidator 

provides preliminary reports to the NCLT within 75 days and 

subsequent progress reports quarterly.Distribution follows the 

"waterfall mechanism" established in Section 53, representing a 

significant departure from previous insolvency regimes by 

subordinating government dues to other creditors. The priority 

sequence is: liquidation costs and CIRP expenses; workmen's dues (24 

months) and secured creditor relinquishment proceeds; employee 

wages (12 months); financial debts of secured creditors who 

relinquished security; unsecured financial creditors; government dues 

and unpaid secured creditors following independent enforcement; 

remaining debts and dues; preference shareholders; and equity 

shareholders or partners.The Liquidator issues asset sale proceeds 

periodically rather than awaiting complete realization. Final reports 

with distribution details and audited accounts are submitted to the 

NCLT upon process completion. The NCLT may order corporate debtor 

dissolution based on final reports, terminating its legal existence. The 

entire liquidation process should conclude within one year, though 

extensions are permissible with sufficient justification.Recent 

developments include the Liquidation Process Regulations amendments 

permitting assignment of unresolved debt and introducing 

compromise/arrangement mechanisms with creditors under Companies 

Act provisions. In exceptional cases, courts have allowed withdrawal 

from liquidation if viable revival proposals emerge, as in Gujarat NRE 
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Coke Limited (2019). The IBC Amendment Act, 2021 introduced pre-

packaged insolvency resolution for MSMEs, providing alternative 

liquidation avoidance mechanisms.Despite procedural refinements, 

liquidation outcomes often yield modest creditor recovery compared to 

resolution. Factors limiting recovery include asset depreciation, market 

conditions, litigation delays, and insufficient buyer interest, especially 

for industry-specific assets. Potential improvements include stronger 

market-making mechanisms, creditor committees during liquidation, 

and specialized distressed asset platforms. 

Individual Insolvency 

The IBC provisions for individual insolvency represent a 

comprehensive framework addressing personal financial distress 

through rehabilitation rather than retribution. While corporate 

insolvency provisions were immediately implemented, individual 

insolvency sections have seen phased introduction, with provisions 

relating to personal guarantors to corporate debtors notified in 

December 2019. The remaining provisions for other individuals remain 

pending notification.Individual insolvency encompasses three distinct 

processes: Fresh Start, Insolvency Resolution, and Bankruptcy. The 

Fresh Start Process (FSP) offers debt waiver for low-income, low-asset 

debtors meeting eligibility criteria including gross annual income below 

₹60,000, assets valued below ₹20,000, absence of dwelling unit 

ownership, secured debts below ₹35,000, and qualifying debts below 

₹35,000. This mechanism acknowledges that debtors with minimal 

repayment capacity require debt forgiveness rather than 

restructuring.The FSP commences with the debtor's application to the 

Debt Recovery Tribunal (DRT) through a Resolution Professional (RP). 

Upon application admission, an interim moratorium begins, followed 

by a moratorium upon order issuance. The RP examines eligibility, 

prepares a list of qualifying debts, and invites objections from creditors 

regarding inclusion in the list or debtor eligibility. After hearing 

objections, the DRT may pass a discharge order releasing the debtor 

from qualifying debts or dismiss the application if ineligibility is 
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established.The Insolvency Resolution Process (IRP) for individuals 

applies to debtors exceeding Fresh Start thresholds. Initiation occurs 

through applications by debtors, creditors, or personal guarantors to the 

DRT, which appoints an RP and declares moratorium preventing legal 

proceedings, property alienation, and enforcement actions against the 

debtor. The RP prepares a report recommending acceptance or rejection 

of the application. 

If accepted, the RP registers creditor claims, prepares a list of debts, 

and formulates a repayment plan considering the debtor's income, 

expenses, and reasonable household expenses. This plan, detailing 

proposed debt restructuring and repayment schedule, requires approval 

by a majority of creditors (in value) and subsequent confirmation by the 

DRT. The RP supervises implementation, distributing payments to 

creditors according to the plan. Upon successful completion, the DRT 

issues a discharge order releasing the debtor from included debts. If the 

repayment plan fails due to rejection by creditors, DRT disapproval, or 

implementation failure, the debtor may be declared bankrupt. 

Bankruptcy proceedings may also initiate directly through applications 

from debtors unable to repay, creditors after repayment plan failure, or 

personal guarantors who have paid creditors. Upon bankruptcy order, 

the debtor's estate vests in the Bankruptcy Trustee appointed by the 

DRT. During bankruptcy, a moratorium prevents recovery actions while 

the Bankruptcy Trustee takes possession of the estate, verifies claims, 

and distributes proceeds according to priority. The estate excludes 

excluded assets like necessary household items, tools of trade up to 

prescribed value, personal ornaments with religious significance, life 

insurance policies, and statutorily protected pension and provident 

funds. Bankruptcy discharge generally occurs after one year, providing 

the debtor with a fresh start, though certain debts like maintenance, 

fraudulently incurred liabilities, and student loans remain non-

dischargeable. 

Special provisions apply to personal guarantors to corporate debtors, 

representing the currently operational segment of individual insolvency. 
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Applications against them proceed before the NCLT (not DRT) where 

the corporate debtor's CIRP is pending. Creditors can simultaneously 

pursue claims against both the principal borrower and guarantor, 

consolidating proceedings for coherent resolution.The framework 

embodies internationally recognized principles including the 

UNCITRAL Legislative Guide on Insolvency Law and World Bank 

principles. It promotes rehabilitation over penalization, preserves 

essential assets, establishes reasonable household allowances, and 

provides opportunities for fresh financial beginnings. While awaiting 

full implementation, ongoing consultations address operational 

challenges including institutional infrastructure requirements, 

establishing reasonable exemption thresholds, and ensuring appropriate 

protections for vulnerable debtors while preventing strategic defaults. 

Insolvency Resolution Agencies 

The IBC establishes a comprehensive institutional framework 

comprising specialized entities to facilitate efficient insolvency 

resolution. These institutions form a four-tier structure: the Insolvency 

and Bankruptcy Board of India (IBBI) as the regulatory authority, 

Insolvency Professional Agencies (IPAs) as frontline regulators, 

Insolvency Professionals (IPs) as process managers, and Information 

Utilities (IUs) as information repositories.The IBBI, established as a 

statutory body under Section 188, serves as the principal regulatory 

authority overseeing the insolvency ecosystem. Its ten-member board 

includes representatives from the Ministries of Finance, Law, and 

Corporate Affairs, along with the Reserve Bank of India and SEBI. The 

IBBI performs multiple functions including registering and regulating 

IPAs, IPs, and IUs; setting standards for their professional conduct; 

inspecting and investigating regulated entities; issuing regulatory 

guidelines; promoting transparency; maintaining electronic databases; 

and publishing information related to insolvency and bankruptcy.The 

IBBI exercises quasi-legislative powers by framing regulations under 

Section 240, quasi-executive powers through registration and oversight 

functions, and quasi-judicial powers by imposing penalties and 
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addressing grievances. Its regulatory approach balances principles-

based and rules-based methodologies, combining broad objectives with 

specific procedural requirements. The IBBI maintains statistical 

databases on insolvency proceedings, conducts research, and organizes 

awareness programs and capacity-building initiatives.Insolvency 

Professional Agencies serve as self-regulatory organizations registering, 

regulating, and monitoring Insolvency Professionals. To qualify as an 

IPA, an entity must be a Section 8 company or statutory body with 

minimum net worth requirements and primarily professional 

membership. Currently, three IPAs operate: the Indian Institute of 

Insolvency Professionals of ICAI, ICSI Institute of Insolvency 

Professionals, and Insolvency Professional Agency of Institute of Cost 

Accountants of India. IPAs develop professional standards, formulate 

codes of conduct, monitor member compliance, address grievances 

against members, and develop best practice guidelines. 

Insolvency Professionals represent the operational tier, acting as 

intermediaries between adjudicating authorities and stakeholders. They 

serve various roles including Interim Resolution Professional, 

Resolution Professional, Liquidator, Bankruptcy Trustee, and 

Resolution Professional for individual insolvency. To qualify, 

individuals must possess specified professional qualifications 

(CA/CS/CWA/Law), pass the Limited Insolvency Examination, 

complete the Graduate Insolvency Programme or Pre-registration 

Educational Course, and maintain continuing professional education 

requirements.IPs possess extensive powers including assuming 

management control during CIRP, constituting creditor committees, 

collecting and verifying claims, preparing information memorandums, 

inviting and evaluating resolution plans, conducting liquidation 

proceedings, and managing assets. Their statutory duties encompass 

functioning independently, preserving enterprise value, ensuring 

regulatory compliance, maintaining confidentiality, and acting with 

reasonable care and diligence. Professional misconduct may trigger 

disciplinary proceedings by IPAs or the IBBI, potentially resulting in 
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warnings, monetary penalties, registration suspension, or 

cancelation.Information Utilities maintain authenticated electronic 

records of financial information facilitating verification and 

establishment of defaults. They accept, authenticate, verify, and 

maintain financial information from financial creditors, operational 

creditors, corporate debtors, and other entities. IUs issue default 

certificates that provide prima facie evidence of default, expediting 

admission decisions in insolvency proceedings. The National e-

Governance Services Limited (NeSL) currently operates as India's only 

registered IU, maintaining records of financial contracts, security 

interests, and default status. 

Adjudicating authorities—the National Company Law Tribunal for 

corporate entities and the Debt Recovery Tribunal for individuals and 

partnerships—possess jurisdiction over insolvency and bankruptcy 

proceedings. The National Company Law Appellate Tribunal and Debt 

Recovery Appellate Tribunal hear appeals, with further appeals to the 

Supreme Court on questions of law. Specialized benches with 

insolvency expertise ensure consistent jurisprudential development.This 

institutional framework aims to address historical challenges in the 

Indian insolvency regime by establishing specialized agencies, ensuring 

professional competence, creating robust information systems, and 

promoting governance standards. The system continues to evolve 

through regulatory refinements, capacity building initiatives, 

technological integration, and standardization of processes to enhance 

efficiency and effectiveness. 
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Unit 12 The Competition Act, 2002 

Anti-Competitive Agreements 

The Competition Act, 2002 marked a paradigm shift from the 

monopolistic trade practices prevention approach of its predecessor, the 

MRTP Act, to a competition promotion framework. Section 3 prohibits 

anti-competitive agreements, recognizing that while contractual 

freedom represents a fundamental commercial principle, certain 

agreements can significantly impair market competition to the 

detriment of consumers and economic efficiency.Anti-competitive 

agreements are those which cause or are likely to cause an appreciable 

adverse effect on competition (AAEC) within India. These agreements 

may be formal (written contracts) or informal (tacit understandings), 

explicit or implied, legally enforceable or otherwise. The determining 

factor is their substantial negative impact on competition rather than 

their form. The Act distinguishes between horizontal agreements 

(between entities at the same level of production or distribution chain) 

and vertical agreements (between entities at different levels).Horizontal 

agreements falling within specific categories are presumed to cause 

AAEC, creating a rebuttable presumption of illegality. These per se 

illegal agreements include price-fixing arrangements determining 

purchase or sale prices; market allocation dividing territories, product 

types, customers, or time periods; production/supply limitations 

restricting goods production or technical development; and bid-rigging 

agreements affecting bidding processes. While defendants can rebut 

this presumption by demonstrating procompetitive effects outweighing 

competitive harm, proving such justification presents a formidable 

challenge. 

Joint ventures for production, supply, distribution, storage, acquisition, 

or control of goods or services are exempted from the per se rule if they 

increase efficiency. However, they remain subject to rule of reason 

analysis, requiring case-by-case evaluation of competitive effects. 

Industry-wide standardization agreements setting technical standards 
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may be permitted if they promote interoperability and consumer choice 

without unnecessarily restricting competition.Vertical agreements, 

which include tie-in arrangements, exclusive supply/distribution 

agreements, refusal to deal, and resale price maintenance, are evaluated 

under the rule of reason approach considering their actual or potential 

market impact. These agreements are prohibited only when 

demonstrated to cause AAEC based on factors including market 

foreclosure, barriers to new entrants, driving existing competitors out, 

foreclosure of competition, and consumer harm.Tie-in arrangements 

condition the purchase of one product (tying product) on purchasing 

another (tied product). While potentially enabling price discrimination 

or quality control, they may foreclose competition in the tied product 

market. Exclusive dealing restrictions, preventing parties from 

engaging with competitors, may promote dealer loyalty and investment 

but can create foreclosure effects when imposed by dominant firms. 

Refusal to deal provisions restricting parties from dealing with specific 

persons or classes may facilitate selective distribution systems but 

cannot unreasonably restrict competition. Resale price maintenance, 

dictating minimum resale prices, is generally viewed skeptically though 

maximum price caps face less scrutiny.In determining AAEC, the 

Competition Commission of India (CCI) considers various factors 

including market entry barriers, driving competitors out, market 

foreclosure, consumer benefit through efficiency improvements, and 

production or distribution improvements. The analysis balances 

anticompetitive harms against procompetitive justifications, 

considering market power, agreement scope, industry characteristics, 

and available alternatives. 

Certain agreements enjoy exemption from Section 3 prohibitions. 

Intellectual property rights protection agreements, including reasonable 

conditions preventing IPR infringement, are excluded. Export 

agreements solely affecting foreign markets without domestic 

implications receive exemption. Additionally, the Central Government 

may exempt agreement categories in public interest or for economic 
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development. Notably, vertical agreements in the agricultural sector 

between farmers and intermediaries also receive exemption to protect 

agricultural producers.The CCI possesses authority to investigate 

potential violations, issue cease and desist orders, impose penalties up 

to 10% of average turnover for the preceding three years, modify 

agreements, or direct parties to abide by specified terms. The leniency 

program incentivizes cartel participants to disclose information by 

offering reduced penalties for cooperation, with maximum reduction for 

the first informant. Voluntary compliance programs demonstrating 

organizational commitment to competition law adherence may mitigate 

penalties upon violation. 

Abuse of Dominant Position 

The Competition Act addresses unilateral anticompetitive conduct by 

dominant enterprises through Section 4, which prohibits the abuse of 

dominant position. Unlike the per se prohibition of dominance under 

the MRTP Act, the current legislation follows the effects-based 

approach of advanced competition regimes by permitting dominance 

while prohibiting its abuse, recognizing that market leadership 

legitimately achieved through superior performance, innovation, or 

business acumen merits protection.Dominance refers to a position of 

strength enabling an enterprise to operate independently of competitive 

forces or affect competitors, consumers, or the market in its favor. 

Unlike the European Union's quantitative threshold approach, Indian 

law adopts a comprehensive assessment methodology evaluating 

multiple factors including market share, enterprise size and resources, 

competitors' size and importance, economic power, vertical integration, 

entry barriers, countervailing buyer power, market structure, and 

competition histories.The CCI assesses dominance within the "relevant 

market" framework, requiring determination of both relevant product 

market (all interchangeable or substitutable products/services based on 

characteristics, pricing, and intended use) and relevant geographic 

market (homogeneous competition conditions in an area distinguishable 

from neighboring regions). This market definition profoundly 
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influences the dominance determination by establishing the competitive 

landscape boundaries within which market power is evaluated.The Act 

enumerates specific abusive practices prohibited when undertaken by 

dominant enterprises. Imposing unfair or discriminatory conditions 

includes charging excessive prices significantly exceeding competitive 

levels, imposing unrelated supplementary obligations, or requiring 

acceptance of conditions unrelated to contract subject matter. 

Discriminatory pricing without justifiable grounds, such as charging 

different prices for similar transactions, may foreclose competition or 

exploit consumers.Limiting production, technical development, or 

market access harms consumer welfare and may protect inefficient 

dominance. Denying market access through refusal to deal or exclusive 

arrangements suppresses competition from smaller rivals. Leveraging 

dominant position in one market to enter or protect position in another 

market through tying, bundling, or predatory behavior undermines 

competitive market structure. Making contract conclusion contingent 

on accepting supplementary obligations unrelated to contract subject 

creates forced bundling and may extend dominance to adjacent 

markets. 

Predatory pricing, defined as pricing below cost with the intention of 

eliminating competition, involves selling below appropriate cost 

benchmarks with the ability to recoup losses after competitors exit. The 

Act defines "predatory price" as pricing below cost (as determined by 

regulations) intended to reduce or eliminate competition. The CCI 

generally applies the "average variable cost" test while considering the 

dominant entity's intent, market structure, and recoupment 

possibility.Justifications for seemingly abusive conduct may include 

objective necessity (health, safety, or regulatory compliance), legitimate 

business rationale (quality control, brand image protection), efficiency 

considerations (economies of scale, integration benefits), and meeting 

competition defense (responding to competitor pricing). The "meeting 

competition" defense allows price reductions matching competitors' 

prices even if below cost, provided the response is proportionate, 
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temporary, and narrowly targeted.Enforcement involves CCI 

investigation upon information, reference, or suo moto cognizance of 

potential abuses. Upon prima facie case establishment, the Director 

General conducts investigation leading to potential cease and desist 

orders, behavioral or structural remedies, penalties up to 10% of 

average turnover for the preceding three years, or compliance orders to 

modify agreements or conduct. The CCI increasingly employs 

sophisticated economic analysis techniques including concentration 

measures, price-cost tests, small but significant non-transitory increase 

in price (SSNIP) test, and critical loss analysis.Judicial precedents have 

significantly shaped abuse of dominance jurisprudence. The MCX 

Stock Exchange case established collective dominance recognition 

possibilities. The DLF case extended applicability to aftermarkets and 

imposed detailed behavioral remedies. The Schott Glass case 

recognized excessive pricing as abusive while establishing a structured 

analysis framework. The Uber/Ola case acknowledged predatory 

pricing complexity in digital markets. The Google case affirmed the 

importance of ensuring platform neutrality in digital ecosystems and 

imposed significant penalties for search result manipulation and app 

pre-installation practices. 

Regulation of Combinations 

The Competition Act regulates combinations—mergers, 

amalgamations, and acquisitions—which meet specified thresholds and 

potentially cause an appreciable adverse effect on competition (AAEC). 

This regulation aims to prevent market concentration that could lead to 

reduced competition, higher prices, decreased innovation, or 

diminished consumer choice, while permitting efficient consolidations 

that enhance competitiveness or generate efficiencies.Section 5 defines 

combinations based on asset or turnover thresholds, distinguishing 

between acquisitions, mergers/amalgamations, and acquiring control. 

Thresholds are periodically revised through notifications, with current 

levels (after 2016 adjustment) requiring notification when parties 

collectively possess assets exceeding ₹2,000 crore or turnover 
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exceeding ₹6,000 crore in India; or worldwide assets exceeding $1 

billion including at least ₹1,000 crore in India, or worldwide turnover 

exceeding $3 billion including at least ₹3,000 crore in India. The group-

based thresholds are higher, requiring notification when the group 

possesses assets exceeding ₹8,000 crore or turnover exceeding ₹24,000 

crore in India; or worldwide assets exceeding $4 billion including at 

least ₹1,000 crore in India, or worldwide turnover exceeding $12 

billion including at least ₹3,000 crore in India.Certain combinations 

receive automatic exemption through the de minimis or "small target" 

exemption, which excludes transactions where the target enterprise has 

assets below ₹350 crore or turnover below ₹1,000 crore in India. 

Additional exemptions apply to share subscriptions or financing solely 

for investment purposes without acquiring control, ordinary business 

banking transactions, and combinations occurring entirely outside India 

with insignificant local nexus or effects.Notification to the CCI is 

mandatory for qualifying combinations, with filing required within 30 

days of triggering events like acquisition agreement execution, merger 

approval by boards, or public announcement of acquisition intention for 

listed companies. The Green Channel route introduced in 2019 allows 

automatic approval for combinations with no horizontal, vertical, or 

complementary overlaps between parties. Most filings follow Form I 

(short form) requiring basic transaction and market information, while 

combinations with significant overlaps require detailed Form II 

submissions with comprehensive competitive analysis.The CCI 

assessment involves defining relevant markets, examining existing 

competition levels, combined market power, entry barriers, 

countervailing buyer power, market structure, and removal of a 

vigorous competitor. Primary concerns include unilateral effects 

(merged entity's ability to profitably raise prices independently), 

coordinated effects (increased likelihood of collusion), vertical 

foreclosure (restricting competitors' access to inputs or distribution 

channels), and conglomerate effects (leveraging market power across 

related markets). 
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The standstill obligation prohibits combination implementation before 

CCI approval or expiry of statutory waiting periods. Phase I review (30 

working days) applies to straightforward cases, while complex 

transactions undergo Phase II investigation (additional 90 working days 

extendable by 30 days). The total review period cannot exceed 210 

days, after which the combination is deemed approved. Expedited 

approval within 20 days is available for certain qualifying 

combinations.The CCI may approve the combination unconditionally, 

approve with modifications (structural remedies like divestiture or 

behavioral remedies like firewalls and non-discrimination obligations), 

or prohibit the transaction entirely. Parties may propose modifications 

addressing competitive concerns, engage in negotiation with the CCI, 

or challenge adverse orders before the appellate tribunal.Recent 

enforcement trends show increased sophistication in economic analysis, 

with the CCI employing concentration indices (HHI, CR4), upward 

pricing pressure metrics, diversion ratio analysis, and merger 

simulation models. Notable cases include the Bayer/Monsanto 

agricultural merger approved with comprehensive divestiture packages 

and behavioral commitments; Linde/Praxair industrial gas combination 

requiring significant asset sales; and Walmart/Flipkart e-commerce 

acquisition approved despite MSME concerns due to market dynamics 

and low combined share.Digital market transactions face special 

scrutiny due to their unique characteristics including network effects, 

multi-sided platforms, zero-pricing models, and data-driven 

competitive advantages. The CCI increasingly considers innovation 

effects, data accumulation implications, and potential elimination of 

nascent competition in such assessments.The combination regulations 

have evolved through multiple amendments for improving process 

efficiency, reducing compliance burden, introducing Green Channel, 

modifying notification forms, and adapting to digital economy realities. 

These regulatory refinements balance the competing objectives of 

preventing anti-competitive concentrations while enabling efficiency-

enhancing consolidations that strengthen Indian business 

competitiveness in the global economy. 
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Competition Commission of India 

The Competition Commission of India (CCI), established under Section 

7 of the Competition Act, serves as the primary regulatory authority for 

competition law enforcement. This statutory body possesses quasi-

legislative, quasi-executive, and quasi-judicial functions, representing a 

significant departure from its predecessor, the Monopolies and 

Restrictive Trade Practices Commission. The CCI's design reflects 

international best practices while adapting to India's unique market 

characteristics and development requirements.The Commission 

comprises a Chairperson and six Members (reduced from original ten) 

appointed by the Central Government based on recommendations from 

a selection committee. Appointees must possess expertise in 

competition matters, international trade, economics, business, 

commerce, law, finance, accountancy, management, industry, public 

affairs, or administration. Members serve five-year terms (or until age 

65) and face post-employment restrictions preventing employment with 

entities previously investigated during their tenure.The CCI's 

organizational structure includes investigation, economic analysis, 

legal, and advocacy divisions. The office of Director General, though 

administratively under the Commission, conducts investigations 

independently to ensure procedural fairness. Regional offices in major 

cities enhance accessibility, while specialized units addressing sectors 

like telecommunications, pharmaceuticals, and digital markets develop 

domain expertise.The Commission's primary functions encompass 

eliminating anti-competitive practices, promoting competition, 

protecting consumer interests, and ensuring freedom of trade. Specific 

responsibilities include inquiring into alleged violations, passing 

temporary or final orders, directing modifications to anti-competitive 

agreements or abuse of dominance, imposing penalties, approving 

combinations, undertaking competition advocacy, public awareness 

creation, training programs, and market studies.Enforcement 

procedures for anti-competitive agreements and abuse of dominance 

begin with information filing by any person, reference by government 
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authorities, or suo moto cognizance by the Commission. After 

preliminary examination, the CCI determines whether a prima facie 

case exists. If established, the Director General conducts investigation 

and submits findings. The Commission then issues notices, holds 

hearings, and passes final orders including cease and desist directions, 

penalties up to 10% of average turnover, or other appropriate 

remedies.For combinations requiring notification, the CCI conducts 

phased review assessing potential competitive effects. Based on 

investigation outcomes, it may approve unconditionally, approve with 

modifications, or prohibit the transaction. Recent procedural 

innovations include Green Channel automatic approval for non-

overlapping combinations, pre-filing consultations, and simplified 

notification forms reducing compliance burden. 

Competition advocacy represents a significant non-enforcement 

function through which the CCI promotes competitive principles in 

policy formulation. This includes providing opinions on proposed 

legislation, participating in regulatory consultations, conducting market 

studies identifying systemic issues, developing industry-specific 

compliance guidelines, and organizing workshops for stakeholders. 

Through advocacy, the CCI addresses competition restraints arising 

from government policies, often more significant than private 

anticompetitive conduct.The Commission's decisions face appellate 

review by the National Company Law Appellate Tribunal (NCLAT), 

which replaced the earlier Competition Appellate Tribunal in 2017. 

NCLAT decisions may be further appealed to the Supreme Court on 

questions of law. This review mechanism ensures procedural fairness 

while allowing jurisprudential development through judicial 

interpretation.The CCI's effectiveness has gradually improved through 

institutional learning, capacity building, and process refinements. 

Achievements include detection and penalization of cartels in cement, 

tire, and pharmaceutical sectors; addressing abuse of dominance by 

technology giants and dominant infrastructure operators; developing 

nuanced merger control balancing competition protection with business 
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efficiency; and mainstreaming competition principles in policy 

formation.Nonetheless, challenges persist including lengthy 

investigation timelines, limited resources compared to case volume, 

technical complexity of digital markets, jurisdictional overlaps with 

sector regulators, and the need for enhanced economic analysis 

capabilities. Reform proposals include establishing dedicated benches 

for competition matters in NCLAT, introducing settlement and 

commitment mechanisms, implementing a leniency plus program, and 

adopting technical tools for digital investigations.The Commission's 

future direction involves greater emphasis on digital markets through 

algorithms and big data analysis, enhanced international cooperation 

through formal and informal networks, improved investigative 

techniques, emphasis on behavioral economics, and strengthened 

regulatory coordination. The upcoming Competition (Amendment) Bill 

proposes significant changes including deal value thresholds for digital 

mergers, settlement provisions for non-cartel cases, commitment 

mechanisms, and reduced approval timelines furthering the CCI's 

evolution toward a sophisticated, modern competition authority. 

SELF ASSESSMENT QUESTIONS 

Multiple Choice Questions (MCQs) 

1. Under the Companies Act, 2013, the minimum number of 

members required to form a private company is: 

a) 1 

b) 2 

c) 3 

d) 7 

2. Which of the following is NOT an essential element of a valid 

contract? 

a) Offer and acceptance 

b) Consideration 

c) Registration 

d) Free consent 
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3. The time frame for completion of the Corporate Insolvency 

Resolution Process (CIRP) under the Insolvency and 

Bankruptcy Code (IBC), 2016 is: 

a) 90 days 

b) 180 days, extendable to 270 days 

c) 365 days 

d) No time limit is specified 

4. Which of the following practices is NOT considered anti-

competitive under the Competition Act, 2002? 

a) Price fixing 

b) Market allocation 

c) Predatory pricing 

d) Improving production or distribution 

5. Corporate Social Responsibility (CSR) under the Companies 

Act, 2013, is mandatory for companies with: 

a) Net worth of ₹500 crore or more 

b) Turnover of ₹1,000 crore or more 

c) Net profit of ₹5 crore or more 

d) All of the above 

6. In the context of IBC, 2016, the term 'CIRP' stands for: 

a) Corporate Insolvency Resolution Process 

b) Company Insolvency Rehabilitation Process 

c) Corporate Insolvency Rehabilitation Plan 

d) Company Insolvency Resolution Plan 

7. Which of the following is NOT a type of meeting under the 

Companies Act, 2013? 

a) Annual General Meeting (AGM) 

b) Extraordinary General Meeting (EGM) 

c) Board Meeting 

d) Shareholder's Personal Meeting 

8. A contract entered into by a minor is: 

a) Valid 
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b) Void 

c) Voidable 

d) Illegal 

9. The minimum amount of default required to initiate the 

Corporate Insolvency Resolution Process (CIRP) under the 

Insolvency and Bankruptcy Code (IBC), 2016, is: 

a) ₹1 lakh 

b) ₹5 lakhs 

c) ₹10 lakhs 

d) ₹1 crore 

10. Under the Competition Act, 2002, the Competition Commission 

of India (CCI) consists of: 

a) A Chairperson and 2 members 

b) A Chairperson and 4 members 

c) A Chairperson and 6 members 

d) A Chairperson and 10 members 

Short Questions 

1. Explain the concept of separate legal entity with reference to 

company law. 

2. Differentiate between public and private companies under the 

Companies Act, 2013. 

3. What are the essential elements of a valid contract? 

4. Explain the doctrine of privity of contract with examples. 

5. Describe the role of the Committee of Creditors in the corporate 

insolvency resolution process. 

6. What is the difference between liquidation and insolvency 

resolution under IBC? 

7. Explain the concept of "abuse of dominant position" under the 

Competition Act. 
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8. What is Corporate Social Responsibility under the Companies 

Act, 2013? 

9. Describe the process of incorporation of a company under the 

Companies Act, 2013. 

10. Explain the concept of Operational Creditors and Financial 

Creditors under IBC. 

Long Questions 

1. Critically analyze the regulatory framework governing 

corporate entities under the Companies Act, 2013 with special 

reference to corporate governance and managerial 

responsibilities. 

2. "The Insolvency and Bankruptcy Code, 2016 has revolutionized 

the insolvency resolution process in India." Critically examine 

this statement and discuss the challenges in its implementation. 

3. Discuss the essential elements of a valid contract with reference 

to offer, acceptance, consideration, and free consent. Analyze 

the remedies available for breach of contract with relevant case 

laws. 

4. Examine the role of the Competition Commission of India in 

promoting fair competition and preventing anti-competitive 

practices. Discuss the key provisions of the Competition Act, 

2002 with relevant case examples. 

5. Corporate Social Responsibility has transformed from a 

voluntary initiative to a legal obligation. Critically analyze the 

CSR provisions under the Companies Act, 2013 and their 

impact on corporate behavior. 
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Module IV 

SOCIAL AND WELFARE LEGISLATIONS 

 Objectives 

• Understand the rights of consumers and redressal mechanisms 

• Analyze the framework of the Right to Information Act 

• Examine environmental protection laws and regulations 

• Comprehend the legal provisions for protection against 

domestic violence 

Unit 13 The Consumer Protection Act, 2019 

The Consumer Protection Act, 2019 ( the Act) is a revolution in itself in 

terms of consumer rights in India as it led to a complete revamp of an 

already outdated consumer protection framework established way back 

in 1986. The Act, in effect since 20.07.2020, addresses the significant 

marketplace changes brought forth by the evolving landscape of 

digitalization, globalization, and increasingly global and complex 

services and products. The ADSA came in to bring strong protections 

for the consumer interest, ensuring fairness, transparency, and 

accountability in an increasingly complex market.A glaring similarity 

between Consumer Protection Act, 2019 and Consumer Protection Act 

1986 is that the former became a necessity only due to the 

ineffectiveness of its predecessor. The explosive growth of e-commerce 

and direct selling, telemarketing, and multi-level marketing created 

new vulnerabilities for consumers that demanded regulatory action. 

And, the increasing complexity of products and services has made it 

difficult for consumers to make informed decisions or to find effective 

solutions when their rights have been trampled upon. In this context, 

the new Act incorporates extensive provisions which significantly 

promote consumer welfare.The very essence of the Consumer 

Protection Act, 2019 is to put in place an ecosystem, ensuring that the 

consumer is king. It understands that in a competitive market economy, 
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the consumer needs to be armed with rights, information and 

appropriate redressal mechanisms. The statute should not only serve as 

a backstop for consumer harm but also as a proactive regulatory 

framework that holds consumers accountable for their practices by 

serving as a regulatory guardrail. This is a departure from an 

increasingly adjudicatory approach under the previous law to a more 

prophylactic protection regime. 

In fact, the Act has brought in several firsts in the Indian consumer 

protection scenario. These encompass: the creation of Central 

Consumer Protection Authority as a regulatory authority with extensive 

powers to investigate, intervene, and enforce consumer rights, the 

notion of product liability holding makers and sellers responsible for 

faulty items, provisions against false advertisements, and stringent 

penalties for misconduct. It also simplifies the process of resolving 

disputes through Consumer Disputes Redressal Commissions at a 

district, state and national level, with revised pecuniary jurisdictions 

and simplified procedures.In addition, the legislation also 

acknowledges the reality of the modern marketplace, by including e-

commerce specifically within its scope and establishing rules around 

electronic service providers. It acknowledges newer forms of unfair 

trade practices such as the unauthorized sharing of personal data 

provided in good faith, and the non-issuance of receipts for goods 

delivered. Endorsement of the products by celebrities has also been 

recognized in the act along with liability in case of false/misleading 

advertisements. These measures are a testament to an advanced 

comprehension of modern market forces and consumer risks. 

Consumer Rights & Responsibilities 

The Consumer Protection Act, 2019 is a huge step forward in the 

recognition and realization of consumer rights in India. The Act 

establishes six basic rights every consumer has and should be protected 

by, based on principles that are universally recognized. These rights are 

the philosophical basis of the legislation as well as its compass in its 
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application in most areas of the interaction between the consumer with 

the good and the supplier of goods and services. Consumers, as the 

weaker party in commercial relationships, need legal protections to 

ensure fair and balanced relations in the marketplace, and they reflect 

that acknowledgment.The first right recognized by the Act is the right 

to be free of the marketing of goods, products or services which are 

hazardous to life and property This right recognizes that consumer 

safety is paramount, regardless of alleged necessity or convenience, and 

places an affirmative obligation on producers and providers of goods 

and services to act in a manner that does not threaten life, health, or 

property. This right covers every step of a product's life cycle, 

including design, manufacturing, distribution and disposal. It should 

require compliance with safety standards, proper testing procedures, 

and disclosure of possible risks associated with typical or reasonably 

anticipated use of products.Closely related to safety-seeking is the 

information right to quality, quantity, potency, purity, standard, and 

price of goods, products, or services. This right responds to the 

information asymmetries that plague many transactions between 

businesses and consumers, acknowledging that meaningful consumer 

choice is based on accurate, adequate and comprehensible information. 

The Act requires disclosures that allow consumers to make informed 

choices about their purchases, including product composition, usage 

instructions, side effects, shelf life, and terms of service. The right to 

information includes protection from false advertising claims and 

deceptive packaging practices.Recognizing that competitive pricing 

practices and market struggle is at the heart of consumer welfare, the 

right to be assured, wherever practicable, access to a variety of goods, 

products or services at competitive prices aims to keep the market 

competitive. This right is based on the fact that consumer sovereignty 

works best when consumers have variety in their choices and prices are 

set by supply and demand, instead of a monopoly or cartel. May be the 

Act imposes no specific requirements on market structures, but it is 

formulated to work in conjunction with competition law to ensure that 
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consumers access the choices arising from the competition that markets 

require (particularly in essential goods and services sectors). 

The right to claim remedy for unfair trade practices or restrictive trade 

practices or unfair exploitation of consumers is perhaps the most 

operational right under the Act. It creates a legal basis for consumers to 

seek redress when their interests are adversely affected by unfair or 

deceptive business practices. The Act defines "unfair trade practice" 

extensively including misuse of such representation, false claims, 

spurious goods and misleading schemes. It also covers “restrictive 

trade practices” that limit consumer choice or distort market conditions 

to impose unjustifiable costs or constraints. Consistent with our social 

values, it recognizes the right to be heard in the decision-making 

process and the right to be assured that the interests of consumers will 

be due consideration before appropriate fora. This right has multiple 

facets: the right to be represented in decision-making on regulation and 

policy; the right to express complaints and grievances and to be heard 

in places where disputes are settled; and, more generally, the right to 

organize collectively to advocate for consumers. Beyond creating 

complaint mechanisms that are easily accessible, it also recognizes the 

key role consumer organizations play in acting for collective 

interests.The right to consumer awareness reinforces the importance of 

consumer education, thus completing the framework of rights under 

the act. This right acknowledges the importance of having knowledge, 

including legal knowledge, and skills to understand, and exercise, 

formal legal rights. It includes awareness of product information, safety 

hazards, redressal mechanisms, and sustainable consumption. It 

requires the Central Consumer Protection Authority to promote 

consumer awareness, including through educational institutions, 

media, and civil society, as well as through a national consumer 

helpline and public service announcements.Although the Act primarily 

emphasises rights, it also subtly hints that consumer empowerment 

needs to be accompanied with responsibilities. Responsible consumer 

behavior where consumers are educated about products, read 
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instructions and warnings provided with the product, communicate 

accurately if they lodge complaints, and engage in consumer advocacy. 

The Act's provisions on frivolous complaints, coupled with the potential 

for costs on vexatious litigants, demonstrate the expectation that 

consumers will not exercise their rights irresponsibly, nor in bad faith. 

Dr. Kearse's work strikes that balance — recognizing that the best 

protection for consumers comes from a culture of mutual respect and 

responsibility in our marketplace relationships.The inadequacy of the 

previous nomenclature now leads to identification of the nature of 

violation in consumer rights under the 2019 Act. It provides a more 

comprehensive and accurate description of the rights, considering the 

complexities of modern markets and the varying contexts of consumer 

transactions. The Act also lays down strong mechanisms to ensure that 

these rights are realized through regulatory oversight, strict penalties 

for infringement, and easy-to-access redressal mechanisms. It also 

grasped, perhaps most critically, that consumer rights are not just 

private claims, but reflect important public policy goals around market 

efficiency, social welfare and sustainable development. 

General Terms and Conditions Policy 

The formation of the Central Consumer Protection Authority (CCPA) 

is one of the key innovations entailed in the Consumer Protection Act, 

2019. Before this new set of legislation, India's consumer protection 

regime was largely adjudicatory in nature, which meant that it was 

focused on enabling individual consumers to seek a redress for their 

grievances through forums (the consumer commissions). The CCPA 

adds a regulatory layer to consumer protection by establishing a 

dedicated agency responsible for the proactive protection, promotion, 

and enforcement of consumer rights. This is a movement away from an 

almost exclusively reactive regime, one that has been largely focused 

on law but has no clear mode of effective dispute resolution, to a more 

holistic system that integrates regulatory oversight alongside dispute 

resolution mechanisms.The CCPA was constituted as an autonomous 

regulatory authority with a degree of autonomy both administrative 
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and financial. It is headed by a Chief Commissioner and other 

members are experts in the field of consumer affairs, law, economics, 

public administration or management. This composition of different 

disciplines in one single authority enables the authority to have the 

relevant capabilities that are necessary to solve complex consumer 

problems across various sectors and markets. It also has an 

investigation wing under the Director-General, which inquires into 

violations of consumer rights and unfair trade practices.The range of 

the CCPA’s authority is wide, mirroring the broad structure of consumer 

protection in the modern marketplace. Its main role is protecting and 

enforcing consumer rights against unfair trade practices and false 

advertisements, making sure that products are not harmful to consumer 

safety, and enhancing consumer awareness and education. The 

authority is also responsible for intervening in the market to prohibit 

unfair trade practices and ensure that consumers' interests are 

appropriately represented before other regulatory authorities. This 

sweeping mandate allows the CCPA to tackle both systemic problems 

that impact on consumer welfare and sector- or market-specific 

violations.Perhaps the radically broadest power the CCPA gives is the 

ability to investigate consumer rights violations, unfair trade practices, 

and false advertisements. The investigation wing under the CCPA can 

make its own enquiries suo motu, besides acting on complaints made 

by consumers, government agencies and consumer organisations. 

During investigations, the authority has powers akin to that of a civil 

court, including the power to summon individuals, question them 

under oath, demand the production of documents and receive evidence 

on affidavits. These investigatory powers allow the CCPA to collect 

detailed information about purported violations, allowing well-

informed decisions on appropriate regulatory interventions. 

The CCPA also has strong enforcement authorities to enforce 

compliance with consumer protection standards. After investigation, if 

the authority is satisfied that a practice violates consumer rights or 

constitutes an unfair trade practice, it may issue an order to discontinue 
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such practices, recall hazardous products, and retaliate to consumers 

and discontinue false advertisements. The authority may also impose 

penalties for violations and greater penalties for subsequent violations. 

For matters of public concern, the CCPA may direct that a class action 

suit be instituted before the relevant Consumer Disputes Redressal 

Commission. Such enforcement mechanisms arm the authority with 

the tools to secure meaningful compliance with consumer protection 

standards.Particularly in light of the influence of advertising on 

consumer choice, the role of the CCPA in combating misleading 

advertisements deserves special notice. It has also been empowered to 

issue guidelines in order to prevent misleading advertisements and 

endorsements that are prejudicial to consumer interests. Marsh cannot 

impose strict penalties on manufacturers, advertisers, or endorsers for 

misleading advertisements, except for a more stringent regimen 

pertaining to advertisements directed toward “children” or “food 

products” with negative health consequences. The CCPA can also bar 

those who endorse misleading advertisements from making 

endorsements for as long as three years. This shows the enormity of 

the harm that such false ads can cause in terms of consumer welfare and 

market integrity.CCPA’s mandate would also increase consumer 

awareness and education. The authority is responsible for educating 

consumers about their rights, the process of filing complaints, and the 

risks posed by certain products or services. It also conducts research on 

consumer matters and issues findings to educate consumers about 

making informed choices. Educational initiatives under the CCPA 

would increase consumers' knowledge about their rights and raise their 

assertiveness, enabling them to make informed decisions and to wield 

their power in the marketplace in ways that would lead to discipline in 

the market. It addresses information asymmetries and empowers those 

consumers to do the work of protecting their own interest, 

complementing the authority’s regulatory functions.The CCPA is also a 

nodal agency for convergence and co-ordination of consumer 

protection activities across sectors and jurisdictions. It works in 

collaboration with sectoral regulators, state governments, district 
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administrations and consumer organisations to ensure a cohesive and 

holistic approach towards consumer protection. The authority can also 

issue advisories to the ministries or departments of the government or 

to the state governments on the measures to be taken by the government 

for protecting the rights of consumers, and make recommendations to 

them for the effective implementation of the provisions of the Act. This 

coordinating role becomes all the more crucial in certain contexts, such 

as where there is a complex regulatory landscape and consumer issues 

cut across multiple domains that demand for harmonized interventions 

of multiple authorities.The landmark passage of CCPA transforms the 

institutional architecture of Consumer Protection in India adding a 

proactive regulatory framework, alongside the post-facto adjudicatory 

framework of Consumer Disputes Redressal Commissions. The Act 

fixes this by putting investigative, adjudicatory, and educational 

functions in the hands of a single specialized agency, creating an 

institution equipped to deal with individual cases as well as the broader 

problems that harm consumer welfare. CCPA's proactive, instead of 

reactive, approach to consumer protection also adds to a preventive 

aspect, helping to stand-up violations before they happen, by way of 

improved deterrence and awareness. 

Commissions for Redressal of Consumer Disputes 

The Consumer Protection Act 2019 rejuvenates the three tier quasi 

judicial machinery for the settlement of consumer disputes first 

established by the 1986 enactment. I.e. The mechanism consists of 

District, State and National level Consumer Disputes Redressal 

Commissions which together forms a specialized and exclusive 

adjudicatory mechanism on the subject of consumer grievances. It 

makes substantial amendments to improve consumer justice by 

amending the existing system and ensures the same structure but with 

profound changes in these forums to ensure faster, affordable and 

effective justice to the aggrieved consumers.The Commissions are 

structured in a way that shows their hierarchy and defined boundaries 

of jurisdiction. District Commissions (earlier known District Forums) 
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operate at the grassroots level, as the first point of contact for 

maximum complaints of consumers and are available within the 

geographical reach of consumers. The State Commissions act as both 

original and appellate civil forums. The National Commission is at the 

top of this system as an adjudicatory body. There is an appeal against 

the National Commission to Supreme Court of India thus connecting 

this quasi-judicial machinery to the judicial system in when it comes to 

utilise the highest tier.One of the significant reforms introduced by the 

Act of 2019 is the significant revision of the pecuniary jurisdiction of 

these Commissions to provide a realistic present-day economic 

condition. District Commissions now have the power to entertain 

complaints where the value of goods or services and compensation 

claimed does not exceed one crore rupees, a marked increase over the 

previous ceiling of twenty lakh rupees. State Commissions have 

jurisdiction over complaints valued from one crore to ten crore rupees, 

whereas the National Commission hears complaints with a value 

upwards of ten crore rupees. The shift also reflects an alignment of 

thresholds with monetary values and their value as a means of dispute 

to redistribute pressure on the caseload across the three tiers as well as 

to ensure that the hierarchal structure truly reflects the economic 

significance of disputes.The Commissions' composition has also been 

altered as we get greater scope for adjudication. Each Commission 

includes a President and Members with specific requirements 

prescribed for each of these positions. A President of a District 

Commission should be or has been a District Judge, while the 

Presidents of State and National Commission should have been High 

Court and Supreme Court Judges, respectively. It has members 

nominated on the basis of their specialist knowledge in law, 

economics, commerce, industry, public affairs, or administration. The 

multidisciplinary nature of this structure enables the Commissions to be 

equipped with both legal expertise as well as domain knowledge in 

complex consumer matters across various sectors. 
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The procedural framework under which the Commissions function has 

been fashioned to ensure speedy, prompt and consumer-friendly 

resolution of disputes. Complaints may be lodged in print or digitally, 

with the Act requiring electronic submissions at all levels to promote 

accessibility and minimize procedural barriers. The Commissions are 

summary; they do away with the formalities and technicalities of usual 

court procedures. They have the same power as civil courts with respect 

to summoning of witnesses, examination of documents, and discovery 

of documents that allow a proper investigation of consumer grievances 

even though a simplified procedural framework exists.The 2019 Act 

has gone a long way in addressing this issue by enhancing the powers 

of the Commissions to provide adequate remedy to the consumers. If it 

is found that the complaint is justified, the Commission can pass orders 

directing for the removal of defect in goods or services, replacement of 

goods or services, refund of price, compensation to the consumer for 

the injury or loss suffered, desist from unfair trade practices, ceasing to 

offer hazardous goods for humans, animals and the environment, and 

for withdrawal of misleading advertisement. Secondly, the Act vests the 

Commissions with the power to grant punitive damages in proper cases 

and directs them to order the defendants to deposit 50% of the amount 

ordered in all the cases while an appeal is pending to deter frivolous 

appeals which tend to delay compliance.One of the unique aspects of 

the 2019 Act is the introduction of mediation as an alternate mechanism 

for settling consumer disputes. Under the Act, each Commission is to 

have a consumer mediation cell to which matters can be referred, where 

there seems to be a possibility of settlement by mediation. This 

mechanism of alternative dispute resolution becomes part of the 

consumer protection environment where it is recognized that 

consensual settlement saves time, lowers costs, and preserves 

relationships. It is also consistent with the international move towards 

encouraging disputants to resolve their commercial disputes through 

amicable means rather than relying solely on adversarial 

adjudication.The Act also includes provisions to hold the Commissions 

themselves accountable. It lays down strict timelines for disposal of 
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complaints, stating that each complaint should be decided, as far as 

possible, within six months from the date a notice is received by the 

opposite party and five months more in cases where commodities need 

to be analysed or tested. The Act also provides for ground for removal 

of members of Commissions like conviction for offenses involving 

moral turpitude, unsoundness of mind, insolvency, or acquiring any 

financial or other interest, which is likely to affect prejudicially their 

functions. Such accountability mechanisms serve to underpin public 

confidence in the integrity and efficiency of the consumer dispute 

resolution system. 

Realising the potential of the amended adjudicatory framework under 

the 2019 Act is not without its challenges, and thus needs to be 

addressed. They include the need for requisite infrastructure and human 

resources for the Commissions, particularly in light of the increase in 

jurisdiction and caseload; the critical need for modern technological 

tools to enable electronic filing and case management; the need for 

training and capacity building of the Commission and the staff; and the 

need for adequate public awareness initiatives informing consumers 

regarding the availability and procedure for approaching these 

specialized forums. The reforms needed to tackle these challenges must 

come from the central and state governments, the Commissions 

themselves, and consumer advocacy organizations.Notwithstanding 

these challenges, the newly reformed system of Consumer Disputes 

Redressal Commissions marks a big step towards ensuring that 

consumers in India have access to a fair and just resolution of their 

disputes. Through its fusion of specialist knowledge, streamlined 

processes, extensive remedial authority, and alternative dispute 

resolution systems, it provides a solid foundation for the enforcement 

of consumer rights. This system is developing through judicial 

interpretation, administrative reforms, and legislative refinements, and 

is expected to become an increasingly powerful tool for promoting 

market discipline, encouraging consumer welfare, and establishing a 

culture of responsible businesses in the country. 
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Product liability and wrongful death penalties 

The commencement of a separate Unit on product liability under the 

Consumer Protection Act, 2019 is a game-changer for consumer 

protection jurisprudence in India. Set the above, this new provision 

creates an umbrella legislation which will expose manufacturers, 

sellers and service providers for liability when it comes to products that 

cause harm to their consumer either due to manufacturing defects, 

design flaws, divergence from specifications and/or insufficiency in 

instructions. The Act clarifies and coherently integrates the principles 

of product liability that span over a range of legal doctrines and 

judicial pronouncements and thus, enhances consumer protection in an 

increasingly complex marketplace for consumers who are hurt or suffer 

damages from such defective products.The product liability framework 

under the Act is based on a wide definition of "product" such that the 

many categories of goods in modern markets fall within itsambit. It 

defines a product to be any article, substance, or commodity that is 

manufactured, processed or assembled and encompasses all categories 

of movables and intangibles such as software, music or other digital 

products. We unreservedly hold this broad definition so we can take 

into account the fact that consumer markets have dramatically evolved 

in the last couple of decades, no longer limited to just tangible goods, 

but now featuring digital products and services, empowering the 

liability structure to still be relevant in an environment of developing 

technology and virtual consumption. The definition also specifically 

includes parts and components that are intended to be assembled 

together into manufactured goods, acknowledging the intricacy of 

modern supply chains and the ability of faulty components to cause 

harm.The Act provides for specific conditions for filing a product 

liability action against manufacturers, service providers and sellers. 

For manufacturers, liability attaches if a product contains a 

manufacturing defect, is defectively designed, deviates from 

manufacturing specifications, is not in conformity with express 

warranties, and/or does not contain adequate instructions for the 
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appropriate/ safe use of the product. This exhaustive list includes 

everything ranging from errors in the manufacturing process to 

mistakes in the fundamental concept of the design that can cause a 

product to have the potential to harm. The Act establishes criteria for 

liability that consumers can understand and that manufacturers know 

they can be held to. 

The liability of service providers is thus imposed on equally wide 

grounds, such as negligence, imperfect or deficient service, failure to 

supply necessary information, and conscious violation of the 

requirements associated with the quality of service. The inclusion of 

service providers within the ambit of product liability reflects the 

increasing relevance of services in the consumer economy, as well as 

the risk of consumer harm resulting from poor service delivery. It also 

acknowledges that the divide between products and services has 

eroded over the years in many modern settings, with many in-market 

offerings being hybrids of the two. The Act extends this concept of 

strict liability to include service providers by applying similar 

standards to them as apply to manufacturers, which ensures sweeping 

coverage regardless of classification of a given consumer 

offering.Sellers, who are typically subject to less exposure than 

manufacturers, can nevertheless be liable in some situations, including 

where they have significant control over the design, testing or 

manufacturing of a product, where they change or modify the product, 

or where they make express warranties separate and apart from the 

manufacturer. Thus, sellers are similarly liable when the manufacturer 

is not identifiable or when the seller has not exercised reasonable care 

in handling the product. These provisions acknowledge the different 

contributions that sellers make to the distribution chain, from passive 

intermediaries moving manufactured goods to active participants in the 

design and modification of products. This approach recognizes some of 

these differences, while still providing redress for consumers when 

they can't identify who the original manufacturer is or maybe the 

original manufacturer isn't previously identified.The product liability 

framework also has certain immunities that protect manufacturers, 
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instructions provided, liability may not attach. Similarly liability is not 

imposed where a product had undergone a compliance assessment and 

was found to be satisfactory in accordance with the law in force at the 

time. Such exceptions recognize that not all product-related harms are 

due to defects or negligence; some arise from consumer misuse, or are 

unavoidable even when manufacturers comply with applicable 

standards. Through these exceptions, the Act aims to balance consumer 

protection with reasonable expectations of product providers. 

The Act while adding product liability provisions also adds enhanced 

penalties for several violations to ensure meaningful compliance to 

consumer protection standards. Such penalties may be imposed for a 

range of infractions, including but not limited to the manufacture or 

sale of adulterated products, spurious goods, and products that do not 

comply with safety standards. The more themostserious awardof the 

penalty are graduated and administrative, sanctioners, with forseriously 

that canresultseriousor injury causeor killing of consumerand welfare. 

The penalty structure does not stop at the first offense in recognition of 

the need for stronger deterrents against repeat violators who would 

otherwise consider financial penalties to simply be an acceptable cost 

of doing business.For false advertisements, the Act stipulates specific 

penalties, a fine of up to ₹10,000 or imprisonment for the advertiser in 

case of false or misleading advertisement of any goods or services. 

Advertisers can be banned from making endorsements for designated 

periods, and endorsers who actively participate in misleading 

advertisements can also be punished. These passes understand the 

powerful impact of advertising in the minds of consumers and the 

considerable injuries that false advertisements can create. No segment 

of the advertising ecosystem– manufacturers, advertisers, or celebrity 

endorsers — escapes the widespread deterrent created by the Act 

against false or misleading claims designed to sway consumer choice.It 

also deals with procedural elements of penalty being imposed, 

providing due process while allowing for efficient enforcement. The 

Central Consumer Protection Authority or the Consumer Disputes 
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Redressal Commission shall give the alleged violator an opportunity to 

be heard before imposing any penalty. It strikes a balance between the 

principles of natural justice and permitting the enforcing authority to 

obtain all necessary information prior to ascertaining an appropriate 

penalty. The Act also makes provisions for appeals against penalty 

order which will provide a layer of judicial oversight over the process 

of imposing penalties. It prevents arbitrary enforcement while 

preserving the deterrential purpose of the penalty provisions. 

From both a theoretical standpoint and a practical standpoint, the 

introduction of product liability and the heightened penalties under the 

2019 Act is a major step forward for India's consumer protection 

regime. Broadly speaking, it represents a transition away from the 

contract-based model of consumer protection, which focused on the 

immediate buyer-seller relationship, towards a more expansive model 

that considers the interrelations of everyone in the product ecosystem 

(Brumfield, 2012). It recognizes that actions or omissions at different 

stages of the supply chain may cause harm to the consumer and assigns 

liability accordingly. The provisions also signal a more proactive and 

preventive approach to consumer protection, relying on the risks of 

liability and penalties to prevent harmful practices, instead of simply 

offering remedies after consumers have already been harmed.The 

product liability and penalty provisions further promote consumer 

welfare from a practical perspective in a number of ways. They 

mitigate information and power inequalities by imposing the burden of 

product safety and claim accuracy on manufacturers, sellers and service 

providers who have more knowledge about their products, and thus can 

better assess products against their claims. They provide incentives for 

firms to spend on quality control, safety testing, and marketing 

accurately so to avoid liability and costs. They also give consumers 

clearer legal grounds for seeking redress when they are harmed by 

defective products, a change that could reduce the costs and 

uncertainties inherent in litigation. The outcome of these direct 

frameworks would be to create a marketplace that consisted of safer 
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products available with more transparent information and 

accountability; all thanks to the Act.The provisions relating to product 

liability and penalties under the Consumer Protection Act, 2019 are a 

watershed moment in the development of the Indian consumer law 

regime. With greater clarity around what constitutes a breach, 

organizations will be required to cover all relevant consumers and face 

bigger penalties for failing to comply, these provisions markedly 

improve consumer legal protections in increasingly complex and 

diversified markets. However, the impact of these substantive 

provisions upon implementation and through further administrative 

action and case law is expected to play a significant role in advancing 

the purposes of the Act, namely, to render consumer welfare maximized 

in the market and, in turn, to promote the welfare of all and the 

integrity of markets generally. 

The Consumer Protection Act, 2019 marks a major milestone in the 

legislative landscape of India regarding the protection of consumer 

rights and ethical business practices. By carefully defining consumer 

rights and redressal mechanisms, including provisions for Central 

Consumer Protection Authority, Consumer Disputes Redressal 

Commissions, as well as product liability and penalties, the Act lays 

down a strong framework for consumer protection to address the 

challenges and complexities of modern-day markets. It strikes a balance 

between providing consumers with access to a range of remedies that 

are effective in their situation and the need for regulatory oversight and 

market interventions to ensure fair and honest business practices that 

serve the interests of the market as a whole.This orientation of the Act 

towards prevention rather than just providing post-facto remedies is one 

of the key advancements in India’s approach towards consumer 

protection. It provides institutional mechanism for the active protection 

of consumer interest by means of establishing a regulatory authority 

with powers to investigate, intervene and impose penalty. And like 

wise and thoughtful parents, its focus on consumer awareness and 

education recognizes that delivering a fair marketplace requires the 
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empowerment of informed consumers who understand their rights and 

can navigate market complexities. Hence, the legislation takes a holistic 

approach regarding regulatory oversight, judicial remedies, and 

consumer parenting to implement a protective regime 

comprehensively. Over the next two decades of economic development 

and market integration - ensured by the Consumer Protection Act, 2019 

- welfare needs to be balanced as inclusive growth and benefits for all 

stakeholders. Whether or not the Act succeeds cannot be determined 

solely by whether it succeeds in resolving specific disputes but by 

whether it helps lead to the evolution of markets that are transparent, 

accountable and place consumers in the driver’s seat. Through defining 

clear rights, remedies that are attainable, and meaningful consequences 

for violations, legislation builds a structure for a consumer protection 

ecosystem that can grow and adapt to new threats while reinforcing its 

underlying commitment to consumer welfare in an increasingly 

complex marketplace. 

 

 

 

 

 

 

 

 

 

 

Unit 14 The Right to Information Act, 2005 

The enactment of the Right to Information Act in 2005 marked a 

watershed moment for India’s march towards transparent and 
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accountable governance. In a strong backbone for empowering the 

common man, this pioneering law enabled common citizens to 

challenge how the organs of the state were working and demanded 

information from both government agencies and public authorities, 

which earlier was virtually unchallengable. The Act changes what is 

known as the nature of the citizen-state relationship, and the mode of 

governance from secrecy to transparency and unquestioned authority to 

accountability. The RTI Act was the result of decades of struggle at the 

grassroots level, judicial pronouncements and democratic aspirations, 

marking a fundamental shift in governance in India where information 

disclosure became the rule and secrecy the exception.It is the late 1990s 

RTI Act, which can trace its genesis to various social movements 

across the country in the early 1990s (especially in rural Rajasthan) that 

made demands for access to records held by the government relating to 

the works of development and expenditure of funds. This movement 

was pioneered by social activists Aruna Roy, Nikhil Dey, and others of 

the Mazdoor Kisan Shakti Sangathan (MKSS), with public hearings or 

'jan sunwais' where government records were read out loud, exposing 

corruption and misappropriation of funds. These buying initiatives 

showed how gaining information through the use of information in 

helping citizens hold public authorities accountable, and the crying 

need for legislation on the right to information.At the same time, 

judicial pronouncements started considering the right to information as 

implicit in the right to freedom of speech and expression guaranteed 

under Article 19(1)(a) of the Indian Constitution. In a series of path-

breaking judgments, such as the 1975 case of State of U.P v. Raj Narain 

and the 1981 S.P. Gupta v. Union of India, the Supreme Court of India 

acknowledged that the right to know was critical to the right of an 

informed citizenry to engage meaningfully in a democracy. This legal 

acknowledgment laid the constitutional foundation for the later RTI 

law. 

That initial legislative response was the Freedom of Information Act, 

2002, but the law never took effect because of its many deficiencies 
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and absence of effective enforcement measures. The learning was 

harvested to deliver a stronger and more comprehensive legislation 

namely, the Right to Information Act 2005 with support across party 

lines. This Act was pathbreaking, not only in the ends it sought, but in 

the means of its origin – it was, perhaps, the first major law in 

independent India, that came from a popular demand and not from the 

state machinery.The RTI Act reflects the principle that all information 

held by public authorities is essentially citizen's property and the 

government is only a custodian of that information. The Act seeks to 

institutionalize transparency and establish mechanisms for citizen 

oversight, to strengthen democratic participation, combat corruption 

and ensure good governance. It marks a deep transition from a culture 

of official secrecy inherited from the colonial era to one of transparency 

and accountability appropriate to a mature democracy.The RTI Act 

throughout its 16 speeded has been a powerhouse of transformational 

effects. It has enabled millions of ordinary citizens to hold authority to 

account, led to exposure of many instances of corruption and 

maladministration, influenced reforms in policies, and contributed to 

greater efficiency in public service delivery. The Act has emerged as a 

potent instrument of civic action cutting across social and economic 

strata, from its use by rural villagers inquiring for information about 

welfare schemes to urban professionals seeking accountability on 

infrastructure projects.RTI implementation, however, has not been 

without challenges. Resistance from entrenched bureaucratic interests, 

attempts at legislative dilution, don't allocate necessary resources to 

ensure implementation, and rare instances of harassment of RTI users 

have conspired to prevent the full realization of the Act's potential. 

These are challenges that must make us constantly vigilant, that drive 

us to continue to speak out, and that must spur us to reform to maintain 

and strengthen this core safeguard of our democracy.The RA is the 

importance of an RA is an element of a service given to the general 

public, (Right to info act) this act is not just for the bureaucracies it is 

also for the public. The Act has transformed the information access 

landscape, elevating the right to information to the status of a 
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justiciable right and laying the foundation for a new relationship 

between citizens and the state, characterized by participatory 

governance and public accountability. Even as India faces acute 

contemporary challenges to governance, the RTI Act, and the principles 

it embodies, must continue to serve as essential signposts for the 

development and maturation of India’s democratic institutions. 

The Right to Information and Public Authorities’ Responsibilities 

The Right to Information Act, 2005 provides a detailed legal 

mechanism, which not only recognizes the right of citizens to 

information, but also prescribes extensive duties on public authorities. 

The Act defines "public authority" broadly in Section 2(h) which 

includes "any body" (i) set up or constituted by the Constitution, by law 

made by the Parliament or State Legislature, or by notification or order 

issued by any government (central or state), (ii) owned, controlled or 

substantially financed by the government. This broad definition 

encompasses most government and quasi-government institutions and 

thus establishes a large universe of entities subject to the law’s 

transparency requirements.This is espoused in the very premise of the 

Act, more so in Section 2(j), which defines "right to information" very 

broadly — extending beyond the right to inspect documents and work, 

but also includes the right to take notes, extracts or certified copies of 

documents, samples of material, information in electronic form, etc. 

This inclusive understanding acknowledges that genuine access to 

information must assume many forms of interaction with government 

records and data. These different options for accessing information 

contribute towards successful use of the right to know by citizens 

under the Act.Well, Section 3, the cornerstone provision of the RTI Act, 

states clearly and unequivocally that all citizens will have the right to 

information. This form of universal entitlement, constrained only by 

citizenship, as opposed to purpose or standing, expresses the Act’s 

democratic spirit. The Act brings information access on par with other 

civil liberties by granting it unqualified to all citizens, treating 

information for what it is, a public good not a privilege. This is in direct 

MATS Centre for Distance and Online Education, MATS University



232 
 

opposition to earlier secrecy-based regimes, when information was 

disseminated selectively at the will of those in power. 

Public authorities are likewise bound by corresponding obligations that 

highlight the transformative potential of the Act by making 

institutionalized transparency possible. In its new section 4, the Act 

enshrines arguably the most revolutionary element of the legislation – 

the duty to disclose proactively. Public authorities are obliged to keep 

and proactively provide a lot of information without the need to file a 

formal request for that information by the person concerned. Such 

information would include details on the organisation's functions; 

procedure to be followed in its decision making process; norms and 

rules; regulations and manuals; budgetary allocation; subsidy related 

programmes; particulars related to the information officer and any other 

information, as may be prescribed by the appropriate government or 

information commission.The proactive disclosure mandates fulfill a 

number of democratic functions. First, they help reduce information 

asymmetry between citizens and government, making it easier for 

people to understand organizational structures and decision-making 

processes. Second, they reduce the need for formal RTI applications by 

proactively providing frequently requested information. Third, they 

create a culture of openness in which transparency is the default mode 

rather than the exception activated by citizen demand. Finally, they 

help ensure that citizens have the baseline information necessary to 

meaningfully engage in governance processes, thus allowing for more 

informed civic participation.In addition to making pro-active 

disclosures, public authorities have extensive obligations concerning 

their processing of requests for information. All administrative units 

must appoint Central Public Information Officers (CPIOs) or State 

Public Information Officers (SPIOs) and Assistant Public Information 

Officers (APIOs) to receive and process the information requests. They 

also are the front-line professionals between citizens and the 

government’s information machinery, responsible for prompt and 

adequate responses to requests for information.Public authorities must 
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protect requesters also by providing reasonable assistance in relation to 

the preparation of their applications, especially with respect to sensory 

disabled persons. This assistance requirement suggests that simply the 

legal right to obtaining information is insufficient to ensure meaningful 

access as others can and should also receive assistance navigating 

bureaucratic processes. The Act aims to ensure that information is 

provided to marginalized or disadvantaged segments of the population, 

who may struggle to navigate formal application processes. 

Another important advance on previous information regimes is the 

time-bound nature of obligations under the RTI Act. Public authorities 

have thirty days, from the receipt of a request, to supply the 

information sought or to deny the application (with grounds and 

appellate information). For matters of life or liberty, this circles back to 

forty-eight hours. These strict timelines prevent authorities from 

unnecessarily stalling and ensure information retains its relevance and 

usefulness to the requester.Another major requirement is that it is 

supposed to give information for little cost. The Act provides for fees to 

be charged to be reasonable and waiver of fees for persons below the 

poverty line. This avoids allowing economic barriers to inhibit the 

exercise of information rights, making the transparency regime 

genuinely inclusive. In keeping costs nominal, the Act ensures that 

public authorities do not use prohibitive fees to dissuade requests for 

information.The Act also imposes a duty on public authorities to give 

reasons to persons affected by decisions of their administrative or 

quasi-judicial authorities. Requires Reasoned Decision-Making: The 

requirement that a decision be made is explained in a reasoned manner 

promotes accountability of executive action and allow citizens insights 

when such a decision is made which will impact both you and I. By 

requiring reasons to be given, the Act encourages rational and non-

arbitrary governance and facilitates more informed challenges to 

administrative decisions, where appropriate.It is, however, also the 

responsibility of the public authorities to maintain and manage records 

appropriately. The said Act mandates them to keep records properly 
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catalogued and indexed so that right to information is protected. This 

duty acknowledges that effective access to information is not only 

contingent on rights but also on robust information management 

systems. In absence of organized documents, right to information will 

only be on papers.The Act also requires public education and 

awareness. Public authorities shall “provide as much information suo 

motu to the public at regular intervals through various means of 

communications, including internet, so that the public have minimum 

resort to the use of this Act to obtain information.” This is based on the 

idea that an informed citizenry is a prerequisite for democratic 

functioning and that public authorities have a role to play in 

contributing to public education, alongside the mere response to formal 

requests. 

A novel aspect of the Act is the prescription for computerization of 

records. While section 4(1)(a) of the RTI Act states that the records 

should be computerized and connected with networks throughout the 

whole country, so that they may be made accessible. This forward-

looking provision acknowledges the transformative role digital 

technologies can play in facilitating access to and dissemination of 

information and seeks to leverage technological advances in the interest 

of enhancing transparency.RTI Act places an obligation on the public 

authority to disclose the information — such an elaborate framework is 

a paradigm shift in making transparency a way of the governance. By 

integrating proactive disclosure obligations, responsive information 

request mechanisms, assistance obligations, time-bound processing, 

reasonable fees, reasoned decision-making obligations, record 

management responsibilities, and public education duties, the Act 

builds a multi-dimensional transparency regime. This holistic 

framework recognizes that true transparency is not simply about 

responding to information requests; it needs a strategic and structured 

framework to manage and share information.Although the Act creates 

extensive responsibilities for public authorities, it does acknowledge 

valid restrictions by way of the exemptions in section 8. These 
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exceptions recognize that some types of information may be withheld 

in the public interest. Nevertheless, the Act is still guided by the 

principle that "disclosure is the rule, secrecy is the exemption" and it is 

up to the public authority to justify why information should be 

withheld.One important interpretative provision buttresses this 

disclosure-oriented approach: Section 22 gives the RTI Act overriding 

effect over other laws such as the Official Secrets Act, 1923. Thus, this 

provision demolishes the whole edifice of secrecy that was constructed 

during the colonial era and makes disclosure of information a new 

norm in governance. The Act establishes a new legal regime, focused 

on promoting transparency, that expressly overrides conflicting 

provisions of other laws.Moreover, the RTI Act envisages a holistic 

structure of rights and obligations, which constitutes a paradigm shift 

in the nature of the citizen-state relationship in India. By making 

information a right of citizen rather than a blessing of administrative 

omnipotence, by setting mandatory disclosure rules for executive 

bodies, by structuring responsive chains of communication for 

information requests, and by mandating reasoned, timely replies, the 

Act shifts the governance paradigm from secrecy to openness. 

Nonetheless, this shift, while far from complete in practice, has opened 

up new vistas for civic engagement, administrative accountability, and 

democratic deepening in contemporary India. 

Public Information Officers, Information Commissions 

Therefore, the institutional architecture of the Right to Information Act 

establishes systems that aim to guarantee effective implementation of 

the transparency system, (PWOs), independent oversight bodies, etc. At 

the operational level, in most jurisdictions, PIOs are the first point of 

contact for citizens with public authorities and at the supervisory level, 

Information Commissions serve as independent quasi-judicial and 

monitoring authorities. The result is a two-tiered institutional approach 

that provides for a full implementation structure while ensuring 

appropriate checks and balances between administrative efficiency and 

independent oversight.Public Information Officers stand at the key 
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point of RTI implementation chain. This is in line with Section 5 of the 

Act which states: “It shall be the duty of every public authority to 

designate as many officers as Central Public Information Officers or 

State Public Information Officers as the case may be in all 

administrative units or offices under it as may be necessary to receive 

and process requests for information under this Act.” Moreover, various 

levels of the public authorities should assign Assistant Public 

Information Officers (APIOs) at the sub district levels, which would 

receive appli­cations and appeals for forwarding to the relevant PIOs or 

appellate authorities. With this multi-level designation, a wide 

institutional coverage and accessibility are obtained, allowing the 

transparency mechanism to be closer to citizens within different 

geographical spaces.The responsibility of processing the RTI 

applications and responding to them in time largely rests with the 

PIOs. The organisations statutory responsibilities include the receipt of 

applications, and assistance to requesters in formulating their requests 

when required, transfer of applications to the competent public 

authorities in cases where the requested information is available with 

other organisation(s), consultation with third parties in cases where 

their information is involved, determination of applicable fees, decision 

regarding partial or full disclosure, communication of the decisions to 

applicants, and providing information in the desired format wherever 

possible. The breadth of these responsibilities makes PIOs the 

operational linchpin of the whole transparency mechanism. 

The Act also holds the PIOs personally liable for denying information 

unlawfully or providing incorrect, incomplete, or deceptively 

misleading information, the penalties of which can extend to Rs. 25,000 

per complaint under this Act. This personal accountability provision 

provides strong incentives for diligent performance and discourages 

arbitrary or obstructive behavior. Thus, with direct accountability 

introduced, the Act facilitates exercising of discretionary power by 

PIOs responsibly and in compliance with the framework of 

transparency.Selection and training of PIOs contribute greatly to the 
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effectiveness of RTI implementation. More if a PIO is one that has 

familiarity with the type of information being produced from their 

organizations, is a strong communicator, has an understanding of record 

management and is dedicated to principles of transparency. In fact, RTI 

activists have argued that PIO appointments do not always adhere to 

suitability criteria but are rather determined by what is administratively 

convenient, and many PIOs see their RTI-related responsibilities as 

additional burdens to add to their daily workloads. The combination of 

this perception with inadequate training and limited administrative 

support often stifles PIO effectiveness.The RTI Act acknowledges that, 

alongside operational officials, independent oversight bodies are also a 

prerequisite for effective implementation. Towards this end, the Act 

creates Information Commissions, central and state-level independent 

bodies, for the purpose of adjudication of disputes, monitoring 

compliance and the propagation of the transparency regime. The 

Commissions are an important institutional innovation in India, with 

dedicated bodies established specifically to ensure information 

rights.The central information commission (CIC) is made up of a chief 

information commissioner and up to ten information commissioners 

appointed by the President on the advice of a committee which 

includes the Prime Minister, Leader of Opposition in the Lok Sabha and 

a Union Cabinet minister nominated by the Prime Minister. Likewise, 

the State Information Commissions (SICs) are headed by a State Chief 

Information Commissioner and comprise over which the State Chief 

Information Commissioner presides and 10 other State Information 

Commissioners are appointed by the Governor on the advice of a 

committee headed by the Chief Minister, the Leader of Opposition of 

the Legislative Assembly and a Cabinet Minister nominated by the 

Chief Minister. It nominates members through a process not only 

involving government but also opposition representatives to ensure 

political neutrality and institutional independence.The Act sets 

qualifications for Information Commissioners, stating they should be 

“persons of eminence in public life with wide knowledge and 

experience in law, science and technology, social service, management, 
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journalism, mass media or administration and governance.” This wide-

ranging eligibility is also intended to allow for recruitment of diverse 

expertise while also excluding serving MPs, MLAs or holders of 

political office. With five-year term limit, or the age of sixty-five 

(whichever is earlier), rather fixed salaries like Election 

Commissioners (for Chief Information Commissioners) or Chief 

Secretaries of states (for Information Commissioners) to provide further 

the institutional independence of the commission (more than say, of 

Ajay Bhushan Pandey), the balance between the executive and the 

judiciary, is really on a balanced beam in the policy as a result 

proportionate independence of the commissioners that is Michelin star. 

Information Commissions hold extensive adjudicatory and regulatory 

authority. Their primary role is to hear appeals against decisions of a 

PIO, or complaints regarding the failure to implement RTI provisions. 

Commissions, while dealing with these matters, have the powers of 

civil courts, i.e., they can summon any witness for examination, ask for 

production of documents, can take evidence on affidavits, etc., 

requisition of public record as well as they can issue summons to 

witnesses or documents for examination. These quasi-judicial powers 

allow for real fact-finding and serious investigation into contested 

transparency concerns.Information Commissions too have robust 

remedial powers. They can also order public authorities to take 

necessary steps to comply with RTI, such as furnishing information in 

specific formats, designating PIOs, proactively publishing certain 

information, restructuring certain record maintenance practices, 

improving training for officials or paying compensation to 

complainants. They can also impose penalties on PIOs for denying 

information without adequate cause, delaying information without 

justifiable cause, denying request for information clearly with bad 

intention, providing false information, destroying information sought 

and withholding information for granting access to information. This 

corrective and punitive powers makes the Information Commissions 

powerful agents of institutions in the enforcement of transparency 
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norms.Information Commissions have wider responsibilities across the 

RTI regime, beyond case-by-case adjudication. They need to monitor 

implementation, issue guidelines for public authorities, recommend 

institutional reforms to improve transparency, provide training for 

officials, raise public awareness about information rights, and submit 

report annually to legislature through the appropriate government. 

These promotional functions recognize that meaningful transparency is 

not just about enforcement but also involves building capacity, 

promoting policy choices, and engaging in an ongoing process of 

institutional learning.Annual reports of Information Commissions 

reflect critical aspects of accountability, action learning and others in 

the system. Such reports detail the work the Commission has 

undertaken in addition to levels of compliance across public 

authorities, along with recommendations for reform. These reports are 

public documents that strengthen civil society monitoring and 

advocacy after presentation to Parliament or State Legislatures. These 

reports create an opportunity for systematic consideration of 

implementation challenges and refinements to overall implementation 

strategy. 

The reality of Information Commissions reveals a patchy picture across 

India. Although some Commissions have become strong defenders of 

transparency through active adjudication of cases, monitoring and 

recommendations, others have been challenged by backlog of cases, 

inconsistent jurisprudence, limited resources, and at times politically-

motivated appointments. Such variations underscore the difficulty of 

institutionalizing effective oversight mechanisms that can withstand 

political pressures while also managing increasing caseloads 

efficiently.Independence of Information Commissions has been a 

perennial challenge. Despite these safeguards, issues concerning 

political appointments have periodically arisen, especially considering 

the predominance of government representatives within the selection 

committees. But civil society advocates have called for more inclusive 

selection processes that would include judicial and civil society 
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representation as a safeguard for independence. Diamond Point is 

entrenched and deeper than salary because the desire for independence 

has led to funding to ensure that oversight bodies within the existing 

administrative structures can operate with an apparent autonomy, 

although this independence is sometimes undermined by budgetary 

constraints and administrative dependencies on the relevant 

departments or has not been achieved at all.Challenges in the 

relationship between Information Commissions and other institutions 

like judiciary have also grown complex. Although Acts provides for 

appeals to High Courts against the Commission decisions, some 

judicial interventions has created ambiguity in relation to the 

appropriate content and scope of judicial review and finality of the 

Commission determinations. Accordingly, evolved institutional 

arrangements reflect a larger tension in carving jurisdictional lines 

between specialized tribunals and regular courts in India’s 

administrative law structure. 

Greymoors Performance indicators for Information Commissions have 

been debated. On the one hand, although case disposal rates with a 

major component as a tough tact mark efficiency of courts, for a deeper 

evaluation of the performance and the judicial efficiency needs to be 

analyzed in terms of decision making quality, consistency in 

interpretation framework and level of penalty imposition as well as 

reaching its impact on the administrative behaviour. The challenge is to 

create multi-dimensional frameworks for evaluating both quantitative 

production and qualitative impact while recognizing that there is no 

single model of what a Commission can be or do.Effective RTI hinges 

largely on the interaction between PIOs and Information Commissions. 

Ideally, the Commission decisions should instruct PIO practice, 

creating a virtuous circle of learning and improvement. In practice, 

however, communication gaps, lack of adequate dissemination of 

Commission orders, and sometimes application of inconsistent 

jurisprudence have constrained this potential to learn. Shoring up these 

feedback loops is still an important part of strengthening the overall 
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coherence of the transparency regime.Despite these challenges, PIO's 

and Information Commissions continued to play a significant role in 

institutionalizing transparency in Indian governance. Tens of thousands 

of public information officers (PIOs) have processed millions of 

requests for information, slowly normalizing the ability of citizens to 

access governmental information across domains. The Information 

Commissions in the country have also created an evolving set of 

principles for interpreting these laws as well as procedural norms so as 

to better process the information that lies within. Working in 

conjunction, these institutions have brought the abstract right to 

information into practice, transforming formal legislative guarantees 

into administrative practices and remedial mechanisms available to the 

average citizen.The institutional architecture integrating PIOs and 

Information Commissions is a considered balance between 

implementation efficiency and independent oversight. The fact that the 

Act designates officials in public authorities for operational 

implementation but sets up autonomous Commissions for the purpose 

of adjudication and monitoring is a clear attempt to create a framework 

of checks and balances, thereby reducing the risks of bureaucratic 

obstructionism on the one hand and regulatory capture on the other. 

This design reflects the understanding that meaningful transparency is 

grounded in both internal administrative commitment and external 

accountability mechanisms.Lessons learned from these institutions over 

the years have yielded important insights into institutional design for 

transparency regimes around the world. It shows the need to connect 

clear operational roles and responsibilities, personal accountability, 

independent oversight, sufficient resources and ongoing learning 

mechanisms. And challenges in implementation notwithstanding, the 

RTI Act’s institutional architecture has transformed the flow of 

information between citizen and government to create new avenues of 

engagement with processes of the otherwise byzantine administrative 

state. 

Request Process and Appeals 
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The Right to Information Act Procedural framework provides for a 

simple and easy mechanism for citizens to seek information and seek 

redress when they are not satisfied with the replies. This framework 

treads a line between the procedural simplicity that makes it easy for 

citizens to utilize and the formality necessary for systematic processing 

and accountability. The multi-tiered appeal system allows for further 

error correction and consistent interpretation of laws, forming a 

comprehensive procedural ecosystem of how information is 

accessed.You must first submit an application to the appropriate PIO 

(Public Information Officer). Section 6 of the Act purposefully lowers 

the formal barriers to entry for applications: it states that all requests 

must be in writing (transformative), including via an electronic means 

and accompanied by any fee prescribed. None of this is to be found in 

the RTI Act — applications need not mention the RTI Act or cite 

reasons for their desire for information, which is a marked departure 

from earlier administrative practices that required citizens to establish 

the need for information they sought from government. This “reason-

blind” method of obtaining documents sees access to information not as 

a privilege based on whether an under-bureaucrat approves of the 

purpose for which the requester seeks documents, but as a right.Under 

the provisions of the Act, there are several avenues for submitting an 

application, as citizens can knock either the PIO of the concerned 

public authority or Assistant PIOs at the sub-district levels. Having 

multiple access points makes it more accessible, especially for citizens 

in remote areas or those who do not know how organizations work. The 

Assistant PIOs act as an information intermediary to accept 

applications and forward them to appropriate PIOs within five days, 

thus breaking down the barriers of geography and organization to 

access to information.Fee provisions in the Act balance administrative 

cost recovery against taxpayer access. The Act, however, specifically 

delineates those below the poverty line from the need to pay any fee, 

and while applications have to be submitted for “reasonable” fees 

prescribed by the appropriate government, that would not apply to the 

poorer classes. If the PIO does not respond in the prescribed time, it 
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also must be free of cost. These provisions allow information access to 

be free, free from economic barriers, but they still provide a financial 

incentive for public authorities to comply in a timely fashion. 

The PIO shall have certain procedural obligations on receiving an 

application. They are required to issue a receipt of the application, 

process the request in 30 (or 48 hours for information pertaining to the 

life or liberty of a person) and to provide the requested information or 

reject the application giving the specific reason and information about 

appeal. If information requested is held by another public authority, the 

PIO shall transfer the application or request to the concerned authority 

within five days and inform the applicant of the transfer. This transfer 

mechanism protects submits that are bounced out, for whatever reason, 

by an appropriate authority, from being rejected because they have 

been filed before the wrong regime.However, when sought information 

implicates the interests of third parties, the PIO must comply with 

further procedural safeguards. That within five days of receiving the 

application they must serve a notice in writing on council on the third 

parties, and in making decisions as to disclosure they must give proper 

consideration to any representations made by the third party. 

Ultimately, final disclosure determinations are made by the PIO, who 

must weigh third-party objections against broader public interest 

considerations. This process accommodates legitimate privacy and 

commercial interests while avoiding the exercise of absolute veto rights 

over the disclosure of information by third parties.The Act has 

response timelines so bureaucratic inertia does not make information 

stale or frozen. Standard applications must be handled within thirty 

days, while information involving life or liberty must be responded to 

within forty-eight hours. Reasonable extensions are only allowed if 

there is a transmission of applications between the public authorities or 

third-party opinion is needed, but in no case of any application does 

the processing time exceed forty days from the date of submission of 

the application. Timelines for responding have only tight up, which 

marks a notable shift from past administrations, under which requests 
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for information could linger for who knows long.The quality of the 

answer itself must also be up to some standards. Data will be provided 

in the requested form unless doing so would involve disproportionate 

effort or would cause damage to the record. When partial disclosure is 

appropriate, the PIO shall delete the portions that are exempt while 

providing access to the remaining record and indicating the reasons for 

not granting information. The PIO shall communicate the reasons for 

rejection of the request, the period within which appeals shall be 

preferred, and the particulars of the appellate authority in the case of 

rejected applications. These requirements guarantee that decisions are 

transparent and allow the decisions not to disclose to be challenged and 

informed. 

In cases where applicants either go unanswered or with unsatisfactory 

responses within given timelines, the Act provides a multi-tiered 

appellate mechanism. The first appeal is to the designated senior officer 

in the same public authority, usually one rank above the public 

information officer (PIO). These internal mechanisms therefore serve 

the double purpose to administratively correct errors before resorting to 

external adjudication and could enable Information Commissions to 

lighten their burden and provide fast remedies for relatively clear 

cases.Section 19(1) requires filing first appeal within thirty days from 

receiving the response from the PIO or from the date the timeframe of 

response expires, however, the First Appellate Authority (FAA) can 

admit the later appeal if they are convinced about the cause of delay. 

And the FAA must decide the appeal within thirty days (which can be 

extended to forty-five days with a recorded reason), another time-

bound protection against administrative foot-dragging. This internal 

appeal mechanism is an important quality control mechanism within 

public authorities and a learning opportunity within the organization 

about information management practices.Applicants unhappy with the 

FAA's ruling can appeal again to the Information Commission within 

ninety days. Rather than the various layers of administrative processing 

that occur in first appeals, second appeals are determined by an 
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independent statutory body with expertise in information rights and 

quasi-judicial powers. An Information Commission can summon 

witnesses, examine documents, take evidence and pass binding orders 

which provide strong procedural safeguards to seekers of information. 

The decisions of the Commission are binding (although susceptible to 

review in the High Court on points of law).Besides filing appeals, the 

Act provides for filing complaints directly to Information 

Commissions about systematic issues under an Information 

Commission, like the non-appointment of PIOS, refusal to accept 

applications, refusal to give information in prescribed formats, 

unreasonable fees, incompleteness or misleading information, 

destruction of records requested, etc. This complaint mechanism gives 

citizens the capacity to both challenge individual denials and structural 

constraints on their access to information, addressing not only case-

specific but also systemic shortcomings in transparency.At the outset, 

the RTI Act lays down some of the most important principles that 

inspire its procedural framework. First, it reflects procedural simplicity, 

with few formalities to dissuade everyday citizens from exercising their 

information rights. Second, it includes safeguards against bureaucratic 

delays in the form of strict timelines with penalties for failure to 

comply. Third, it accommodates multiple interests—including access to 

information, protection of third parties, and administrative efficiency—

within nuanced procedural requirements. Fourth, it establishes a tiered 

redress system which consists of internal review and external 

adjudication, so as to strike an appropriate balance between efficiency 

and independence. 

In practice, however, the effect of these procedural provisions has been 

both positive and negative. The relative ease of the application process 

has empowered millions of citizens across socioeconomic barriers to 

exercise their right to information, and this has made the RTI 

mechanism one of the most inclusive governance innovations in India. 

In parallel, procedural innovations like time-bound processing, reason-

blind applications, and fee waivers for the economically disadvantaged 
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have considerably democratized the need to know.But, problems 

remain on the procedural front. Some public authorities introduce 

unnecessary procedural requirements, such as seeking copies of 

government-issued IDs, requiring applications to be separately 

submitted in duly prescribed procedures and requiring personal 

appearances. These extra-statutory requirements provide obstacles 

beyond those imposed in the Act particularly for marginalized 

communities and directly conflict with the Act's goals of accessibility. 

Meanwhile, inconsistent fee practices in different jurisdictions—from 

nominal pretender charges to occasionally prohibitive rates—have on 

occasion created an economic obstacle to informational access despite 

the Act’s principle of affordability.Results of the transfer mechanism 

for misdirected applications have varied. Though the provision bars 

outright rejection of applications submitted to the wrong authority, the 

reality is there are many transfers or “ping-ponging” of applications 

between authorities deeming themselves/jurisdictional over their 

application. This procedural trickle-up problem reveals larger systemic 

challenges in governmental information management—the extent to 

which information is distributed across multiple agencies with 

overlapping missions.It is, however, hindered by huge implementation 

gaps in its timeline provisions, despite their legal binding nature. 

Widespread delays at both PIO and appellate levels, however, have 

inflicted boilings and scaldings beyond statutory limits, negating the 

Act’s central value-proposition of timely access to information. But 

that information can become obsolete by the time it reaches an 

applicant—especially for time-sensitive matters such as tender 

processes or policy consultations. This implementation challenge is 

compounded by resource constraints, rising application volumes and, 

not infrequently, an intentional delay. 

The quality of responses is also highly inconsistent across public 

authorities and individual PIOs. Whereas some responses completely 

relay relevant information in formats that are readily accessible, others 

are devoid of information, contain unnecessary technical jargon or 
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nonsensical information, and continue to hide behind obfuscation or 

incomplete responses, often with little explanation. At the same time, 

the qualitative shortcomings illustrate how the value of substantive 

adherence to the transparency principles should not be neglected in 

favour of simply complying with procedural obligations.The first 

appeals process has proven to be of mixed effectiveness. While there 

are good FAAs, who conduct thorough reviews and issue reasoned 

decisions, there are others who serve as rubber stamps for PIO 

decisions or further stall the information request process. A patchy track 

recordIn administrative hierarchies, building adequate internal control 

mechanisms is not always possible: transparency or a respect for 

citizens’ rights might not be woven into institutional culture.The second 

level of redressal against the order of the CPIOs, through Information 

Commissions, though the independent adjudicator, is marred by case 

backlogs, accessibility (Geographically) issues, inconsistent 

jurisprudence etc. In numerous states, it takes months or years for a 

hearing to reach the Commission, which effectively denies timely 

remedies regardless of request, despite the emphasis of the Act of 

access to information in a timely manner. These delays are especially 

troublesome for regular citizens who cannot afford to engage in 

lengthy legal proceedings.Notwithstanding these implementation 

glitches, the institutional architecture of RTI Act has changed the 

citizen-state information relationship in a profound manner. The Act 

has opened up unprecedented access to government: by creating clear, 

legally enforceable procedures for information requests and appeals, the 

Act has enabled citizens to penetrate previously opaque domains of 

administrative power. The procedural framework—entailing simplicity, 

timeliness, multilevel appeals, penalty provisions—constitutes a 

judicious approach to consummating information rights along with 

taking the practical terrain of administrative functioning into 

account.In contrast, the years of experience with RTI procedure has 

produced significant lessons for the design of transparency regimes 

worldwide. It shows the need for balancing procedural simplicity with 

sufficient safeguards; for balancing a process of internal review with 
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independent oversight; for balancing a process of clear timelines with 

mechanisms for enforcement; and for balancing a process of meeting 

unique user needs across socioeconomic, racial, and other spectrums. 

Though implementation is far from perfect, the procedural structure 

put in place under the RTI Act has democratized information access for 

many and opened up new avenues for citizens to engage with 

governance processes. 

Exemptions from Disclosure 

The RTI Act ised up the complexities of transparency by way of a 

standard set of exemptions that take into account other public interest 

considerations — national security, privacy, effective governance. 12, 

1999, in a form similar to what was adopted with the Freedom of 

Information Act "FOIA" in the U.S. section 8 of the Act lays out 

specific categories of information exempt from disclosure, section 9 

deals with copyright issues, and section 10 sets forth the principle of 

severability for partial disclosure. This exemption regime is a deliberate 

legislative effort to balance the competing and sometimes conflicting 

values of openness, security, privacy, and administrative 

efficiency.Section 8(1) specified ten classes of information exempt 

from the obligation to disclose. The first category, Section 8(1)(a), 

exempts information that would “prejudicially affect the sovereignty 

and integrity of India, the security, strategic, scientific or economic 

interests of the State, relation with foreign State or lead to incitement of 

an offence.” This wide-ranging national security and international 

relations exemption recognizes that certain information disclosures 

may-certainly, in fact, harm vital state interests or international 

relations. But the exemption creates a causal nexus between disclosure 

and prejudicial effect, it does not allow for blanket classification of 

entire domains as exempt.Section 8(1)(b) exempt information that has 

been explicitly prohibited from publication by the courts or according 

to law, or information the disclosure of which would constitute 

contempt of court. This judicial prohibition exemption reflects that 

respect, acknowledging the capacity of the courts to weigh the merits 
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of information sensitivity, particularly in connection with ongoing 

proceedings where disclosure could frustrate fair trial rights or judicial 

independence. This immunity recognizes the tailored ability of courts to 

balance values of transparency with due process in judicial 

situations.The Third Exemption: Section 8(1)(c):Information which, if 

disclosed, would cause a breach of privilege of Parliament or the State 

Legislature. That sagacity has a solid constitutional underpinning in 

what, if any, exemption should be granted to legislative privileges 

where it comes to legislative bodies being autonomous to govern their 

own internal proceedings and determine appropriate levels of 

transparency for legislative deliberations. The Act accordingly defers 

to legislative privilege determinations that acknowledge constitutional 

separation of powers, and the distinct transparency regimes that are 

appropriate for the different constitutional organs. 

Section 8(1)(d) permits qualified protection for "information including 

commercial confidence, trade secrets or intellectual property, 

disclosure of which would harm competitive position of a third party." 

This exemption balances the need to protect legitimate business 

interests in the confidentiality of proprietary information, with the 

requirement to substantiate that disclosure of the requested information 

may result in competitive harm. Importantly, this exemption is subject 

to the public interest override, allowing for disclosure in the face of 

competitive impact where “the larger public interest warrants the 

disclosure of such information.” This balancing requirement ensures 

that this commercial exemption is not an unqualified excuse for lack of 

transparency in business-government affairs.The fifth exemption, 

Section 8(1)(e), protects “information available to a person in his 

fiduciary relationship”, unless the competent authority is satisfied that 

disclosure is in the larger public interest. When the fiduciary 

information exception acknowledges that some relationships—like 

doctor-patient or lawyer-client or banker-customer—depend on 

confidentiality assurances, those assurances need protection even in 

transparency regimes. But the public interest override clarifies that 
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assurances of accountability cannot always yield to fiduciary doubts, 

especially in contexts of possible malfeasance or corruption.Section 

8(1)(f) contains an exemption for “information received in confidence 

from foreign governments.” This exception to the disclosure 

requirement for diplomatic communications recognizes the practical 

need for confidentiality pledges in foreign affairs, where information 

exchange is often dependent on prudence and trust. By ensuring that 

diplomatic communications are protected from compulsory disclosure, 

the Act enables India to engageeffectively in international diplomatic 

information exchange even as the country retains its commitments to 

transparency at home.The seventh exemption, Section 8(1)(g), shields 

information whose disclosure “would endanger the life or physical 

safety of any person or identify the source of information or assistance 

given in confidence for law enforcement or security purposes.” This 

personal safety and confidential source exception acknowledges the 

valid needs of law enforcement and security services to protect 

informants and avert retaliatory harm from certain disclosures. This 

provision strikes an appropriate balance between being transparent and 

the reality of intelligence collection and witness protection in law 

enforcement settings.Section 8(1)(h) excludes information from 

application of the RTI that “would impede the process of investigation 

or apprehension or prosecution of offenders”. The exemption for 

ongoing investigation recognizes that premature release of 

investigatory information could either give a “heads up” to 

wrongdoers, encourage the destruction of evidence, allow witness 

tampering, or otherwise hinder law enforcement goals. But for this 

exemption to apply there must be the specific inability to investigate, 

not a general barrier to investigatory information. 

The ninth exemption, Section 8(1)(i), relates to cabinet papers like 

records of deliberations of the Council of Ministers, Secretaries and 

other officers. This cabinet confidentiality exception, therefore, strikes 

a balance between reserving room for candid deliberation at the highest 

levels of the executive branch while adding crucial limitations: the 
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exception ends when the decision is made, and the decision itself, along 

with its reasons and the materials on which it is based, must be released 

after a decision is finalized. This time limit balances the immediate 

need for deliberative secrecy with later accountability through 

retrospective openness.Section 8(1)(j) provides an exemption for 

“personal information which cannot be denied by a relationship with 

any public activity or interest, or which would cause unwarranted 

invasion of the privacy of the individual” unless the information officer 

is satisfied that “the larger public interest justifies the disclosure of such 

information.” This personal privacy exemption treats personal privacy 

as a legitimate countervailing value against transparency, while 

applying a public interest balancing test. The concern is that privacy 

interests are given consideration based on the relevance of a person to 

public functions or interests.Aside from these specific exemptions, 

Section 8(2) creates an overarching public interest override, allowing 

the disclosure of exempt information “if public interest in disclosure 

outweighs the harm to the protected interests.” This provision makes 

public interest the highest standard for disclosure decisions, 

recognizing that, however genuine the interest behind a particular kind 

of secrecy may be, it may, in certain situations, be outweighed by the 

public interest in transparency, especially in the context of actual or 

potential instances of corruption or violations of human rights, or 

abuse of power.Section 8(3) imposes a temporal critical limit to the 

access to and availability of most exemptions provided for in Section 

8(1) where information that is exempt becomes accessible twenty years 

after the occurrence of the event to which the information relates 

provided that its publication is not precluded by other exemptions, 

namely those relating to sovereignty, security, strategic interests, 

foreign relations, cabinet papers and privacy. This sunset provision 

acknowledges that information sensitivity generally decreases with 

time, and therefore, 
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Unit 15 The Environmental Protection Act, 1986: A Comprehensive 

Analysis 

The Environmental Protection Act, 1986 was a significant moment in 

India's environmental governance history. This particular law came into 

being in the wake of the horrific Bhopal Gas Tragedy of 1984 and was 

not just a response to an emergency crisis but a significant legislation 

in the body of laws to mitigate environmental hazards of the emerging 

nation. Enacted in 1986, the Act is India's response to various 

international commitments made at United Nations Conference on 

Human Environment held in Stockholm in 1972 and the constitutional 

mandate established through Article 48-A of the Constitution, which 

creates a duty on the part of state to protect and improve the 

environment and safeguard forests and wildlife.The enactment of this 

groundbreaking law signified a fundamental shift in the way the Indian 

legal system approached environmental protection. Only until 1986, 

environmental regulation had been scattered into different sector 

specific laws that never really connected with each other or featured a 

broader picture. Pursuant to the Environmental Protection Act, a 

comprehensive environmental regime was introduced, whereby the 

central government was given far-reaching powers to do whatever was 

necessary to protect and enhance the quality of the environment, to 

prevent and control environmental pollution, and to set standards in 

respect of discharge of environmental pollutants.This new legislation is 

remarkable not only for its assertive scope, but also for its prospective 

component. It lays down a framework that reconciles the need for 

development with that of environmental sustainability; this includes 

regulating industries, management of hazardous waste and substances, 

setting standards as well as enforcing norms. This legislation is so 

comprehensive that its definition of "environment" covers water, air, 

land, and the relationship between all the above and human beings, 
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other living creatures, plants, micro-organisms, and property.Over the 

decades, the Environmental Protection Act, 1986 has played a pivotal 

role in India's environmental governance landscape. It has resulted in 

the establishment of multiple regulatory authorities, formulation of 

multiple rules and regulations, including environmental standards 

across different sectors. The Act overcame implementation challenges 

and enforcement issues, thus retaining its status as the lifeblood of 

environmental laws in India, as it evolved through frequent 

amendments and judicial interpretations to fit newer environmental 

concerns that popped up as India raced ahead on the development front. 

Regulatory Framework and Authorities 

The Environmental Protection Act, 1986, lays down a nationwide 

comprehensive framework that assigns powers to various authorities for 

monitoring and compliance of these laws. Central to this swamp, 

which at its apex is the center of the government endowed with 

substantial powers to act for prevention from environmental pollution 

and carrying out measures to protect and improve environmental 

quality, as the environmental emergency But this centralised approach 

makes it sure there might be common features regarding environmental 

standards and policies in the whole country while wide scope for 

adaptations at regional levels through the state implementation 

mechanism.Section 3 of the Act empowers the central government to 

constitute authorities with defined functions to protect the environment. 

This provision has made it possible to establish specialized bodies that 

will be able to address a multitude of environmental problems. The 

Central Pollution Control Board (CPCB), which derives its original 

powers under the Water (Prevention and Control of Pollution) Act, 

1974, has been conferred most of its powers under the Environmental 

Protection Act. - The Central Pollution Control Board (CPCB) is the 

technical arm of the Minister of the Environment, Forest and Climate 

Change (MoEFCC) and provides technical guidance and assistance to 

State Pollution Control Boards. It coordinates the efforts of state 

boards, conducts research into the prevention and control of pollution, 
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and sets national standards for ambient environmental quality and 

emissions.At state level, State Pollution Control Boards (SPCBs) are 

the primary regulatory agencies responsible for implementation of 

environmental laws. They issue consents for construction and operation 

of industrial facilities,monitor adherence with stipulated standards, 

carry out environmental surveillance, and undertake enforcement 

actions against offenders. The relationship between the CPCB and the 

SPCBs reflects the structure of cooperative federalism that 

characterizes India's environmental governance framework, where the 

CPCB offers technical oversight and guidance to the SPCBs and, in 

turn, the SPCBs manage day-to-day implementation of regulatory 

functions in its jurisdictions. 

Next to this, although established by separate legislation, the National 

Green Tribunal (NGT) is one of the most crucial institutions enforcing 

upon the Environmental Protection Act. It is a specialized court that 

hears cases pertaining to environmental protection and to afford quick 

remedy in cases of environmental damage. The establishment of NGT, 

thus, represents a significant milestone in the development of 

enforcement framework for environmental jurisprudences in India by 

establishing a dedicated forum vested with technical knowledge for 

dispute resolution relating to environment.Similarly, the Environmental 

Laboratories recognized under Section 12 of the Act are also included 

in the regulatory framework. These laboratories are certified to conduct 

analyses of environmental samples and to provide scientific data and 

information on which regulatory decisions are based. In terms of 

construction content, the establishment of a network of environmental 

scientific infrastructure to support environmental governance has been 

formed, such as the recognition of various research institutions, 

academic laboratories and private testing institutions as environmental 

laboratories by the government.The Ministry of Environment, Forest 

and Climate Change is the nodal agency for implementation of the 

Environmental Protection Act. The Ministry outlines policy and led 

laws and regulations and communicates with international bodies on 
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environmental issues, as well as oversees the operation of regulatory 

bodies. Inside the Ministry, specialised divisions take care of different 

elements of environmental regulation similar to air pollution, dealing 

with hazardous substances, environmental affect evaluation, and coastal 

zone regulation.Various rules and notifications also have been issued 

under the provision of the Act and they supplement the regulatory 

framework established by the Act. We can understand specific 

environmental laws known as subordinate legislations governing 

hazardous waste, coastal zone, noise, ozone depletion substances, and 

environmental impact assessment etc. This design provides flexibility 

in regulating the environment, allowing the government to respond to 

new environmental threats without having to amend the outer 

legislation.An innovative aspect of the regulatory framework is the 

provision for citizens’ participation in environmental governance. It 

allows for complaints on environmental violations to be filed by any 

person; this recognizes that environmental protection is not solely a 

responsibility of government, but is a collective social objective. 

Judicial Innovation: This approach has been bolstered further by 

judicial interpretation, which has recognized environmental rights as 

being part of the constitutional right to life. 

This presents some of the challenges for the implementation of the 

regulatory framework,  coordination of central and state authorities, 

constraints in resources, lack of technical capacity and impact of 

political and economic factors on the decision making process. 

Environmental governance, at the same time, is affected by overlap of 

jurisdictions and regulatory gaps due to distribution of responsibilities 

among various authorities.Amendments, judicial pronouncements, and 

administrative reforms have shaped the regulatory framework over the 

years. While the judiciary — especially the Supreme Court — has 

stayed proactive in interpreting the provisions of the Act and in 

instructing regulatory authorities in ensuring their obligation as 

statutorily mandated. A series of groundbreaking judgments have 

broadened the definition of environmental regulation, established fresh 
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principles such as the polluter pays principle and the precautionary 

principle and reaffirmed the public trustee doctrine of the government 

in respect of natural resources.It is an Environmental Protection Act is 

a very comprehensive environmental governance model laying the 

ground works for centralized policy making with decentralized policy 

implementations. While challenges remain in implementation of this 

framework, it has revolutionized the role of the judiciary in 

establishment of environmental standards, monitoring their compliance 

and penalising environmental violations in India. This omnipresent 

framework is transforming in response to the shifting relationships 

between environmental challenges, developmental needs, and 

governance constraints in this large, heterogeneous nation. 

EIA (Environment Impact Assessment) 

Environment Impact Assessment (EIA) is one of the most important 

regulatory tools available under the Environmental Protection Act, 

1986. It is a systematic process for identifying, predicting, evaluating, 

and mitigating the environmental impacts of a construction project (or a 

related project) before it is carried out. Legally, EIA is embedded in the 

1986 Environment (Protection) Act, and it was through the notifications 

under Section 3(1) and 3(2)(v) of the Act that the requirement for EIA 

was first brought in, with the first substantive EIA notification coming 

into force in India in 1994 that has since been replaced (2006) and 

amended several times.There is well-structured methodology to 

conduct EIA in India with an aim to rightly integrate development with 

environment. It starts with screening, which is the determination of 

whether a project requires an environmental clearance based on what 

kind of impact it can have and at what scale. Projects are divided into 

two categories: Category A — those requiring clearance from the 

central government through the Ministry of Environment, Forest and 

Climate Change; and Category B — those processed by the state, 

through State Environmental Impact Assessment Authorities 

(SEIAAs).The next step is one of scoping, where the EIA study's terms 

of reference are defined. This defines the limits of the review and 
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pinpoints what environmental features will need to be studied 

concerning the proposed project. Once a scoping decision is received, 

the project proponent undertakes a comprehensive EIA study by 

qualified consultants which includes baseline data collection, 

prediction of impacts, assessment of alternatives, environmental 

management planning, and risk assessment. The TIES study concludes 

with an EIA report to inform the impacted communities of potential 

environmental impacts and planned mitigation measures.Public 

consultation is an essential part of the EIA process that allows local 

communities and other stakeholders to voice their concerns, and make 

suggestions about the proposed project. This phase consists of the 

public hearings held for the project area and written responses from 

interested parties. Public consultation is essentially a recognition that 

the decision-making processes for development projects must include 

the communities that are likely to be affected, as this is grounded in a 

democratic context. 

The last stage is vetting by expert committees set up by the regulators. 

The data for this is reviewed by various committees consisting of 

trained professionals and experts in the field, who assess the report of 

the EIA, the outcomes of public consultation and other relevant 

documents and suggests recommendations to be implemented to grant 

the environmental clearance. The relevant regulatory authority then 

determines whether the project should be approved, subject to 

conditions or not, or rejected, largely on environmental grounds.There 

are various salient aspects of EIA framework in India. It is sector-

specific, with separate requirements for segments including mining, 

thermal power projects, river valley projects, industrial estates and 

infrastructure projects. It also has spatial dimensions — there's special 

treatment for ecologically sensitive areas, such as coastal zones, forest 

areas and wildlife habitats. The framework contains mechanisms for 

post-clearance monitoring, under which regulatory authorities 

supervise compliance of environmental clearance conditions using half-

yearly compliance reports and periodic site inspections.Although the 

Judiciary and 

Impotant 

Legislature 

Judiciary and 

Important 

Legislature 

MATS Centre for Distance and Online Education, MATS University



259 
 

EIA is designed in a comprehensive manner, its implementation in 

India faces several challenges. Many EIA studies are plagued by quality 

problems, including inadequate baseline data, superficial impact 

assessment, and generic mitigation. EIA consultants have been accused 

of failing the independence test and wearing an effective conflict-of-

interest hat since they are often hired by project proponents. Public 

consultations frequently lack basic procedural compliance, 

transparency, and meaningful opportunity for discussion, especially for 

disadvantaged groups. The process has been criticized for being rushed, 

lacking rigour and sometimes subject to political and economic 

pressure that undermines environmental considerations.In addition, 

through various judgments, the judiciary has emerged as a pivotal actor 

in establishing the principles of rigorous impact assessment, 

meaningful public participation and application of the precautionary 

principle in EIA procedures. Through landmark cases like Vellore 

Citizens Welfare Forum v. Union of India and Lafarge Umiam Mining 

Private Limited v. Union of India, courts have underscored the 

importance of EIA in environmental rule of law and have directed 

improvements in EIA implementation. 

There have been recent trends associated with EIA practice in India 

such as attempts to make the clearance process more ‘efficient’ to 

improve ease of doing business, which raises concerns of a possible 

dilution of environmental safeguards. These include optimizing the 

level of effort and depth of analysis through revised guidelines, greater 

use of cutting-edge modeling methodologies, and the consideration of 

climate change within the impact assessment process. Online 

submission and tracking systems have increased transparency; and 

increased focus on cumulative impact assessment reflects recognition 

of the need to account for cumulative impacts resulting from more than 

one project in a given area.EIA as a theoretical concept is an 

evolutionary preventive environmental management instrument, 

characterised by the challenge of concurrently promoting 

developmental imperatives while protecting the environment. It has in 
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several instances succeeded in integrating environmental concerns into 

project planning and design, weaknesses in implementation have at 

times hindered the effectiveness of avoidation and mitigation of 

environmental degradation. This development highlights the core of the 

evolution of EIA in India-the necessity of fast-tracking development 

versus the need for more regulation, and the rights of the environment 

and it led to the deliberations about land use and the institutional 

arrangements that would optimize for the best impact assessment.The 

Environmental Protection Act embodies Environment Impact 

Assessment as a preventive method for environmental protection. When 

implemented properly, it is not just a regulatory hurdle, but rather a 

planning tool that helps to improve project design, identify potential 

environmental impacts, and develop appropriate mitigation measures. 

The crux of the issue is the need to reinforce mechanisms of 

implementation to ensure that EIA serves its intended objective of 

balancing development with the need to conserve the environment, 

rather than being a mere ritual in the sequence of project approvals. 

Prevention and Control of Pollution 

The Environmental Protection Act, 1986 is a comprehensive framework 

intended to provide for the protection and improvement of 

environment and for the prevention and control of environmental 

pollution. It acknowledges that the pollution-removing process itself 

must be included in environmental protection and sustainable human 

well-being policysthis is the role of the concomitant air and water 

policies, which work on the legislative pollution control level. The Act 

employs a comprehensive framework of standards, permitting 

requirements, monitoring mechanisms, and emergency response 

provisions to manage pollution.The centre has been conferred the 

powers under Section 3(2)(iv) to cel collaborative with states by 

establishing standards resulting in promulgation obligations on the 

polluters. These are used as regulatory standards so you can know how 

clean your environment should be and what quality of industrial 

discharges should be. Standards-setting normally involves scientific 
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assessment of the harms of pollutants, and consideration of 

technological or economic feasibility, as well as public health 

considerations. The Haemoglobin to the body will suggest the Central 

Pollution Control Board as the Haemoglobin to the body is has to 

recommend and undertake scientific studies in the process of 

developing such standards and recommending appropriate limits for 

different pollutants.The parameters under the standards as set out under 

the Act are diverse. Ambient air quality standards specify the allowable 

concentrations of different criteria pollutants -- particulate matter, sulfur 

dioxide, nitrogen oxides, carbon monoxide, ozone, lead and other toxic 

substances in the air. The emission standards are limits on the amount 

of pollutants that can be released into the atmosphere by industrial 

facilities, power plants, vehicles, and other sources of emissions. Water 

quality standards provide criteria for different water types depending 

on their intended uses, from sources of drinking water to industrial 

cooling. Effluent standards control the discharge of pollutants into 

water bodies from industrial facilities, sewage treatment plants, and 

other point sources. The Act also provides for the establishment of 

standards for noise levels, soil quality, and solid waste disposal. 

These standards are implemented through a consent and authorization 

mechanism. The Water (Prevention and Control of Pollution) Act, 1974 

and the Air (Prevention and Control of Pollution) Act, 1981, which 

operate in concert with the Environmental Protection Act, mandates 

prior consent from State Pollution Control Boards for industrial 

operations and other potentially polluting activities. These consents 

establish the conditions under which facilities can operate, such as 

pollution control requirements, monitoring obligations, and reporting 

responsibilities. Specific rules framed under the Environmental 

Protection Act, such as the Hazardous and Other Wastes (Management 

and Transboundary Movement) Rules, require additional authorisations 

for hazardous substances and wastes.The suite of pollution control 

machinery includes wide-ranging monitoring and inspection measures. 

Industrial facilities in the country are regularly checked by regulatory 
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authorities through routine and surprise inspections to see if they are 

adhering to environmental standards and consent conditions. Systems 

for continuous monitoring are being implemented for large industrial 

processes of the future to monitor their emissions and discharges in real 

time. Under section 11 of the Act, officials of the government may 

enter, inspect and take samples of any facility, which is a legal ground 

to ensure compliance with standards. Section 12,this provides for 

establishment of environmental laboratories and analysts for scientific 

analysis of environmental samples to help develop the technical 

infrastructure that is required for evidence- based enforcement.The 

Act covers not just current pollution but also potential environmental 

emergencies. The central government is authorized to issue directions 

under Section 5 to close down, prohibit or regulate any industry or 

operation when there is imminent danger of environmental damage. 

This provision allows for rapid regulatory action in response to 

pollution incidents that endanger human health or environmental 

quality. Finally, Section 9 sets forth procedures regarding hazardous 

substances, requiring compliance with safety procedures and 

precautionary practices to avoid accidental releases that might result in 

pollution.Many of the laws related to pollution control are supported 

by various rules and notifications under the Environmental Protection 

Act. The Environment (Protection) Rules, 1986 specify general 

standards for the discharge of environmental pollutants. The Hazardous 

and Other Wastes (Management and Transboundary Movement) Rules 

(hereafter, simply, the 1989 Rules) regulate the management, treatment 

and disposal of hazardous wastes to prevent the contamination of the 

environment. The Manufacture, Storage and Import of Hazardous 

Chemical Rules lay down safety norms for industrial units that deal in 

hazardous materials. Noise is treated as an environmental pollutant 

under the Noise Pollution (Regulation and Control) Rules, which 

provide permissible levels for various areas and times. There are rules 

for Solid Waste Management, E-waste Management, Bio-medical 

Waste Management and Plastic Waste Management, each of which 

looks at a different type of waste that poses pollution risk. 
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A lot of innovative ideas and approaches has come with the pollution 

control framework of the Act. The introduction of "environmental 

audit" was given through notifications that made it mandatory for 

industries to submit annual environmental statements providing 

information about resource consumption, pollution generation, and 

environmental management practices. Under waste management rules, 

extended producer responsibility principle has been introduced, which 

holds manufacturers accountable for the entire product lifecycle, 

including end-of-life management. While the polluter pays principle 

does not find any direct mention in the said Act, it has been borrowed 

by way of judicial interpretation105 requiring those responsible for 

pollution to bear the costs of remediation and compensation for 

environmental harm.There are several issues in the enforcement of 

pollution control provisions. The enforcement capacity of regulatory 

agencies is limited; staff and technical resources are insufficient for 

adequate supervision. The spread of small and medium scale industries 

in the local area gives rise to the problem of monitoring and introduces 

diffusion of pollution sources. In some sectors, it is difficult to comply 

with stricter standards due to technological constraints, and economic 

factors induce resistance against aspects of the investments for 

pollution control. There are issues coordinating among overlapping 

jurisdictional regulatory authorities and political interference that can 

undermine enforcement actions.Advancements in technology have 

shaped pollution control strategies under the Act. Cleaner production 

technology and methods which reduce pollution at source are 

progressively being advocated in preference to end of pipe treatment. 

Enhanced regulatory oversight capabilities are provided by 

sophisticated monitoring technologies such as continuous emission 

monitoring systems and real-time water quality monitoring. Waste-to-

energy and resource recovery technologies transform waste 

management processes, providing a source of pollution reduction while 

creating additional economic value. However, biotechnological 

approaches for remediation of contaminated sites provide timely 

solutions for tackling legacy pollution woes. 

MATS Centre for Distance and Online Education, MATS University



264 
 

The judiciaries’ various landmark judgments have material impact on 

the implementation of existing pollution control provisions. In the 

seminal case of M.C. Mehta v. Union of India (Oleum Gas Leak case), 

the Supreme Court laid down the principle of absolute liability, stating 

that there will be no escape from liability in respect to hazardous and 

inherently dangerous industries and that the defence of reasonable care 

is excluded, when an enterprise engaged in such an activity causes 

pollution. In Indian Council for Enviro-Legal Action v. Union of India, 

the court ordered complete remediation of industrial pollution in 

Bichhri village, upholding the polluter pays principle. In another 

landmark case in India, Vellore Citizens Welfare Forum v. Union of 

India helped set up “green benches” in high courts that were 

responsible for the speedy disposal of environmental cases, and 

Almitra Patel v. Union of India led to direction for better management 

of municipal solid waste to prevent pollution.The pollution control 

regulation introduced under the Environmental Protection Act is a 

holistic mechanism to tackle environmental pollution from multiple 

sources. Though it faced implementation challenges, it has played a 

role in controlling the level of industrial causing pollution, improving 

environmental quality standards, and boosting pollution prevention 

awareness. This framework is evolving as the need to strike a balance 

between environmental protection and developmental needs, along with 

the pace of technological innovations, continues to emerge, along with 

the need for enforcement mechanisms for effective pollution control. 

Penalties and Enforcement 

The mechanism for enforcement under the Environmental Protection 

Act, 1986 is an integral part of its power to regulate as it lays the legal 

foundation for it to bring into action tools needed to induce compliance 

through environmental standards and norms. The Act provides for a 

graduated regime of penalties and enforcement mechanisms from 

administrative directions to criminal prosecution so that the breach of 

environmental laws are taken very seriously under Indian laws. The 

goal of this comprehensive enforcement framework is not only to 
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punish non-compliance but also to deter future violators and remediate 

any environmental damage.Section 15(1) of the Act lays down the main 

penal provisions and provides for punishment for violations of the 

provisions of the Act or the rules, regulations, orders and directions 

made under the Act. Penalties for false declaration range from five 

years' imprisonment to a fine of up to one lakh rupees or both. For 

continuing offenses, a further contravention continues after conviction, 

an additional fine up to five thousand rupees per day can also be 

imposed. "More than a thousand dollar penalty was a lot in 1986 and 

shows how serious our legislature was about establishing real 

deterrents to environmental infractions." Yet their efficacy has waned 

with the passage of time and the effects of inflation, with many critics 

claiming the monetary penalties are – in relative terms – no longer 

sufficient in comparison to the economic benefits that can be gained 

through non-compliance, particularly on a large industrial scale.The Act 

follows a strict liability system regarding the detailed nature of 

environmental offenses. Section 16 further provides that where the 

contravention is committed by a body corporate, every person who, at 

the time the contravention is committed, is in charge of, and is 

responsible to the body corporate, shall be deemed to be guilty of the 

contravention along with the body corporate. By providing 

accountability for corporate officers and piercing the corporate veil that 

would otherwise protect decision-makers from personal liability, this 

provision is an important tool to combat the negative effects of the Law 

and for the housing sector to be able to build and develop.” The Section 

also provides a defence of due diligence, whereby individuals cannot be 

held liable if it can be proved that the contravention occurred without 

their knowledge or that they had exercised all due diligence to prevent 

it. The law's balancing act between strict accountability and reasonable 

defenses is therefore an attempt to make the enforcement system both 

effective and equitable. 

In addition to the criminal penalties, the Act provides for a number of 

administrative enforcement mechanisms. This provision section 5 
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empowers the central government to issue such directions to any 

person, officer or authority with regards to the closure or prohibition or 

regulation of any industry or operation or process. Directed largely at 

serious unnamed violations of the law, it allows rapid regulatory action 

without the lengthy delays associated with judicial proceedings. From 

there, the authorities can issue notice for immediate remediative action, 

change in industrial procedures, installation of pollution control 

equipment, or closure of facilities in case of extreme non-compliance or 

imminent threat to the environment. Such administrative guidance has 

been among the most effective enforcement mechanisms given its 

immediacy and the potentially large economic impact of when the 

business can stay operational or closed to infect individuals in the 

community.The Act further creates procedural protections for 

enforcement actions. Cognizance of offenses under Section 19 can only 

be taken upon a complaint made by the central government or any 

authority or officer authorized by it. Such an important provision 

ensures that prosecutions are brought by knowledgeable authorities 

instead of potentially frivolous private complaints. It has, however, also 

faced criticism for creating a government monopoly over prosecutions, 

which could open the door for political considerations to influence 

enforcement decisions. This concern has, to some extent, been 

ameliorated by judicial interpretation, which has permitted the courts to 

order the government to follow prosecution in appropriate cases 

pursuant to public-interest litigation.While not expressly stated in the 

Act, environmental compensation has become an important component 

of enforcement. Environmental compensation, based on the polluter 

pays principle and designed through judicial understanding, litigant 

liability is a legal system that the Environmental deformers need to pay 

environmental damage and loss compensation. The National Green 

Tribunal has evolved formulas for such compensation taking into 

account the nature and extent of damage, the duration of violation as 

well as the financial state of the violator. Our programme bridges a 

significant gap in the original enforcement system, which was focused 

on sanctions rather than remediation. 
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There are challenges to implementation of the enforcement provisions. 

The ability of regulatory agencies to monitor compliance is limited, 

there are a staggering number of regulated entities, and the level of 

technical training needed to verify environmental compliance 

requirements is still quite dense. Administrative hurdles to prosecution 

include procedural delays, evidentiary challenges, and coordination 

problems between various regulatory authorities. Normally, the concept 

of judicial processes in environmental cases has been quite tedious __ 

however, the establishment of National Green Tribunal has led to faster 

proceedings for cases with an environmental background. But 

enforcement decisions are sometimes subject to the pressures of 

politics and economics, especially when large employers or, in 

particular, strategically important industries are at stake. Finally, there 

is a long-standing gap between the detection of violations and the 

successful conclusion of enforcement action, which in many instances 

takes years to resolve.Various approaches have arisen to meet these 

enforcement challenges. Environmental audit schemes aim to 

supplement the traditional government inspection approach by 

encouraging regulated entities to self-assess and report on their 

compliance status. Reputational incentives are the basis for public 

disclosure programs, like the ranking of industries by environmental 

performance, to encourage compliance. Regulatory cost is a burden 

thought to limit the ambition of traditional regulatory systems. To 

alleviate this cost, many policy regimes will utilize third-party 

certification mechanisms, which use accredited private entities to verify 

compliance, to expand the potential contours of the regulatory system. 

Community monitoring projects recruit local residents to spot and 

report environmental violations, expanding the scope of the 

surveillance network. Technology has also improved enforcement — 

satellite imagery, drone surveys, remote sensing, and near-continuous 

monitoring systems make it easier to detect violations.The judiciary 

role has brought revolution in strengthening environmental 

enforcement. Far beyond judicial prudence in public interest litigation, 

however, courts have interpreted the enforcement provisions of the Act 
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broadly and crafted novel principles to aid in the protection of the 

environment. The Supreme Court has established dedicated 

environmental courts, constituted expert committees to inquiry into 

violations, introduced the principles of absolute liability and 

environmental compensation, and ordered the creation of funds for 

ecological restoration. Significant activation of enforcement practices 

can be seen in landmark cases such as the Oleum Gas leak case, 

judgment based on pollution in Bichhri village, and many others 

regarding industrial pollution in sensitive zones like Taj Trapezium 

Zone. 

The enforcement mechanism varies in its effectiveness depending on 

countries or regions, as well as sectors. Higher compliance levels are 

observed in some states with stronger institutional capacity along with 

political commitment to environmental protection. While some small 

and medium-sized enterprises may fall below these thresholds and 

engage in more polluting behavior as they are less pressurized when 

being watched, certain sectors tend to maintain high standards — 

particularly large public enterprises and multinational corporations, as 

these are more watched and have a greater reputational concern. But 

small and medium enterprises tend to be behind in compliance due to 

financial constraints, technical limitations and less stringent oversight. 

Enforcement shows spatial patterns, with more attention paid to urban 

and industrial areas than to rural areas, even though agricultural 

practices and rural industries present substantial environmental 

challenges.Recent trends have included a growing focus on 

technology-based approaches to compliance monitoring, increased use 

of economic instruments such as environmental compensation, efforts 

to streamline prosecution processes, and better coordination among 

various regulatory authorities. Efforts have also been made to enhance 

the capacity of enforcement agencies through training, technical 

assistance, and augmentation of resources. With the creation of 

awareness about environmental issues such as air pollution, industrial 

waste, and general neglect, civil society organizations are fast 
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becoming the supplementary arm to governmental enforcement through 

strategic litigation and environmental activism.The Environmental 

Protection Act's enforcement framework consists of a multi-pronged 

approach that relies on enacted and regulatory laws. Though challenges 

in its implementation may be soul-crushing at times, the EIA process 

has helped to create environmental accountability and further 

environmental protection in India. This framework continues to evolve 

to meet the complex, adaptive nature of environmental governance, 

including new enforcement tools and emerging environmental 

concerns. So it is with environmental enforcement: it is not just about 

checking legal boxes, but also about having the institutional capacity, 

political will, and public awareness to deploy fair and efficient 

enforcement, alongside a larger background integration of 

environmental values into society's economic and social fabric. 

One of the key environmental legislation and shall always remain so, 

which proclaims the intent to maintain the cleanliness of environment 

of India and that is the Environmental Protection Act of 1986. Given 

its all-encompassing provisions related to various aspects such as 

regulatory authorities, environmental impact assessment, pollution 

control, enforcement mechanisms etc., the Act has revolutionized the 

scenario of environmental management in India. Long established are 

the institutional frameworks, scientific criteria, procedural safeguards, 

and legal remedies that together create a powerful environmental 

protection system.But this completes its journey, and it must be seen 

not just as legislation with particular provisions, but as a landmark 

“declaration” of environmental rights that recognizes the active role of 

the state as a trustee of natural resources for future generations. It 

reflects an acceptance that the protection of the environment is 

ultimately not only a technical or administrative matter but one of 

fundamental social and ethical importance that requires coordinated 

action on the part of government, industry, and citizens. This view 

aligns with the constitutional mandate and fundamental duty under 

Article 48-A and Article 51A(g) respectively, which underscore that 
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environmental protection is a collective responsibility shared by the 

state and the citizens.Over the decades, the Environmental Protection 

Act has brought about notable successes, but has also exposed 

longstanding issues. These have both positive and negative sides, with 

the positive including the establishment of environmental standards in 

all sectors, the introduction and institutionalization of environmental 

impact assessment in project planning, the establishment of specialized 

regulatory and judicial environmental governance bodies, and growing 

interest in environmental issues. These successes have played a role in 

averting or alleviating many environmental disasters while also laying 

the groundwork for tackling future environmental challenges.There 

remains considerable work to be completed to deliver on the potential 

of the Act. Implementation Gaps exist due to constraints on 

institutional capacity, technical capacity, coordination gaps across 

authorities, and factors such as competing priorities influencing 

governance decisions. Balancing environmental protection with 

developmental imperatives is still posing difficult trade-offs, especially 

in a fast-developing economy with serious socio-economic challenges. 

Procedural barriers, resource constraints and sometimes the absence of 

political will to prioritize environmental compliance undermine the 

effectiveness of enforcement mechanisms. 

However, the future trajectory of environmental governance under the 

Act is likely to be influenced by several emerging trends. It reflects a 

growing recognition of climate impacts on environmental quality and 

ecosystem health, there is a growing movement to integrate climate 

change considerations into environmental decision making. 

Technological advances in monitoring, pollution control and resource 

management have created new tools for proactive and effective 

environmental protection. More democratic dimensions of 

environmental governance are provided by increased focus on 

participation in environmental decision-making, and transparency. The 

Ten Years Framework of Programmes (10YFP) on Sustainable 

Consumption and Production Patterns is a landmark framework 
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established in 2012 at the Rio+20 Conference aiming to support the 

shift towards a sustainable, resource efficient and circular economy.The 

continuing relevance of the Environmental Protection Act in 

addressing contemporary environmental challenges is contingent on its 

adaptability to changing circumstances. The Act has shown a 

significant ability to adapt to new environmental challenges over time 

through amendments, subordinate legislation, judicial interpretation and 

administrative reforms. The overriding rationales of the Act will need to 

adapt through continued evolution of environmental science, 

technological capabilities, public expectations and global 

environmental norms to ensure that the Act remains a 21st century 

effective instrument for environmental protection.The Environmental 

Protection Act, 1986, therefore, is a milestone in India’s environmental 

law, laying down a comprehensive framework for the protection of the 

environment in various aspects. This amendment brought together a 

substantial framework for environmental legislation in India, and 

notwithstanding a few issues in its execution, it made a notable 

contribution to environmental governance, still forming the bedrock of 

environmental laws in the country. The passage and subsequent 

evolution of this Act highlights the dynamic nature of environmental 

protection in relation to development and the way it has changed over 

the years to better address the reality being faced by end-users. As our 

environmental challenges grow more complex and interconnected, the 

concepts and structures created by the Act still offer invaluable 

frameworks for helping us keep on the road to environmental 

sustainability and intergenerational equity. 
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Unit 16 The Protection of Women from Domestic Violence Act, 

2005 

The enactment of the Protection of Women from Domestic Violence 

Act, 2005 (PWDVA) has been a watershed development in the history 

of Indian law, constituting a paradigm shift in the way the country 

deals with violence against women behind closed doors. Representing a 

major victory for women's rights organisations and civil society groups 

following decades of advocating for legislative change to address the 

inadequacies of existing legal frameworks in protecting women against 

domestic abuse, it came into force mere 14 years ago today on 26 

October 2006 following its enactment on 26 October 2005. Before the 

enactment of the PWDVA, women who were victims of domestic 

violence had limited legal options, primarily relying on provisions of 

the Indian Penal Code. However, these provisions were inadequate in 

addressing the complex and multidimensional nature of domestic 

violence. The Act was groundbreaking in many respects, most notably 

because it specifically identified domestic violence as an illegal practice 

that was in critical need of specialized legal assistance and support 

systems to resolve it.The PWDVA was designed with the 

understanding that domestic violence goes beyond physical abuse, and 

includes psychological, sexual, verbal and economic dimensions. It 

facing up to the reality of violent relationships that happen in the 

context of complicated power dynamics and financial dependency 

between victims and aggressors, making it difficult for the victims to 

ask for help or leave the abusive relationships. The preamble of the Act 

clearly states its intent to ensure “more effective protection of the rights 

of women guaranteed under the Constitution who are victims of 

violence of any kind occurring within the family”. Keeping then in 

view, the law comes as a holistic attempt on the part of India to stand 

by fulfillment of its constitutional promises of equality, dignity of 

individual and to fall in line with International standards of human 

rights as well as UN Declaration on the Elimination of Violence 

Against Women. 
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The importance of the Act lies not only in the fact that it criminalised 

domestic violence but also the fact that it took a holistic approach to 

deal with it. It provided a civil remedy structure that was centered on 

the immediate safety of victims, access to resources and services and 

long-term rehabilitation. While criminal laws mainly focus on 

punishing the perpetrators perpetrated, the PWDVA emphasizes the 

safety and well-being of the survivors and recognizes their ongoing 

need for residence, maintenance and custody rights. Some progressive 

provisions of the Act are recognition of “relationship” in the nature of 

marriage which gives protection to women in live-in relationship, the 

right to reside in the shared household irrespective of the fact whether 

any party has any ownership right, and a comprehensive system of 

Protection Officers, service providers and medical facilities established 

to help the survivor.The PWDVA (Prevention of Women from 

Domestic Violence Act) has had its share of implementation challenges 

since its implementation, but most importantly, it has been able to take 

domestic violence out of the private sphere and turn it into a matter of 

public concern and a state responsibility. It has given credence to say 

nothing of legal access to millions of women, who used to suffer in 

silence. As a result, the Act and its vision go beyond individual cases; 

it has generated essential conversations surrounding gender equality, 

patriarchal norms and violence prevention across all sections of Indian 

society. As this law enters its over 15 years of implementation, it is still 

evolving through judicial pronouncements and administrative reforms, 

testament to the commitment itself for stronger protection for women 

who are facing violence at home. 

Background and Purpose of the Legislation: The struggle for the 

Protection of Women from Domestic Violence Act was initiated against 

the challenge of decades of deeply embedded patriarchal norms, and 

domestic matters were known to be private matters which the legal 

system was not equipped to deal with. Women facing violence in the 

home had little legal recourse before the PWDVA, which was largely 

limited to Section 498A of the Indian penal code (IPC) — Section 498A 
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was introduced in 1983 and addressed cruelty by husbands or relatives 

of husbands — and the Dowry Prohibition Act, 1961. These provisions, 

however, addressed only dowry-related violence and cruelty, and did 

not cover the full range of domestic abuse. The criminal law framework 

also imposed severe obstacles to victims, who were often more 

interested in protection and support than imprisonment of family 

members who they may remain economically dependent on.Throughout 

the 1980s and 1990s, the women’s movement in India consistently 

brought these legislative gaps to the forefront of public consciousness 

through continued efforts to advocate, document, and raise awareness. 

The Lawyers Collective Women’s Rights Initiative, among many grass-

roots women’s groups, documented cases of domestic violence and the 

inadequacy of existing legal remedies with great care. The UN Special 

Rapporteur on Violence Against Women drafted a Model Framework 

for Domestic Violence Legislation, furthering the needs identified for 

the region during the United Nations Conference on Women in Beijing 

(1995). India ratified the Convention on the Elimination of All Forms 

of Discrimination Against Women (CEDAW) in 1993, imposing 

international obligations on state parties to enact specific legislation 

addressing violence against women.The urgency to draft the PWDVA, 

emerged from a landmark judgment by the Supreme Court in Vishaka v. 

State of Rajasthan (1997) where the court created a framework which 

contemplated that the government may be guided by international 

conventions, especially when there was no existing legislation in that 

area or if the legislation was inadequate. This judicial trend opened 

avenues for integrating international human rights law into the Indian 

legal framework, especially with respect to the issue of gender-based 

violence. Well, the Lawyers Collective went on drafting the Domestic 

Violence Bill in 1999 and after several rounds of consultations with 

women’s groups, legal experts and government functionaries, the Bill 

was introduced in Parliament after several years. 

The Bill was first introduced by the National Democratic Alliance 

government in 2002, but lapsed following the dissolution of the Lok 
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Sabha. The United Progressive Alliance government brought back a 

modified version in 2005, which was passed with remarkable cross-

party consensus, indicating a meeting of minds on the need for such 

legislation. The Act's passage was a recognition of the power of 

changing social realities and evolving understandings of human rights 

that, in fact, absolutely required state involvement in matters that had 

previously been assumed to be private, or familial.PWDVA was born 

in specific socio-political grounds, where there was increasing uptake 

of women in the educational and work field, increasing representations 

of women's rights discourse in public spaces and increasing 

acknowledgement of violence against women as a social problem and 

not as an individual tragedy. The law also drew upon growing judicial 

interpretations that recognized that women are constitutionaly protected 

by the female voices at any time against the tide of injustice and abuse, 

sexual violence. The Act, thus, was not just a legal innovation but a 

radical rethinking of how gender, violence, family and state 

responsibility were articulated in contemporary India. 

Domestic Violence and Its Different Forms 

First thing first, The Protection of Women from Domestic Violence Act, 

2005 provided a wide definition of domestic violence which goes 

beyond just the narrow concept of physical violence, to include 

multiple facets of violence experienced by women in domestic 

relationships. With significant scope, section 3 of the Act defines 

domestic violence, understanding that violence transpire in varying 

forms that severely affect women’s dignity, safety and well-being. Such 

a capacious definition was a sea change from the existing legal 

understandings, which had emphasized just bodily injury as the key 

marker of violence.Physical abuse, the most recognizable form of 

domestic violence is defined in the Act to include any act or conduct 

which causes bodily pain, harm, hurt or danger to life, limb or health. 

This encompasses both real physical violence and the threat of such 

violence. It covers a variety of physical aggressions, including things 

like slapping, beating, and kicking, but also more extreme forms of 
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assault, so-called grievous bodily harm, which can make the victims 

permanent injuries and disfigurations. The Act is particularly important 

in recognizing that behaviours of physical violence frequently 

exacerbate in severity and frequency over time, hence why early 

intervention is important to preventing future harm.Sexual abuse is 

another form of domestic violence that is defined in the PWDVA. 

Section 3 encompasses any sexual conduct that maligns, humiliates or 

degrades a woman’s dignity. This definition includes marital rape 

(which is not a crime in Indian law), coercive sexual intercourse, 

forcing a woman to view pornography, any negative sexual act that 

might be carried out against her. The inclusion of sexual abuse in the 

definition of domestic violence was particularly noteworthy because the 

definition overturned established norms that had long tolerated sexual 

coercion in marriages and intimate relationships.A third category of 

violence recognized within the laws is verbal and emotional abuse. 

These include insults, ridicule, humiliation, name-calling, and insults 

especially in relation to the woman’s inability to reproduce or have a 

male child. The Act additionally identifies as emotional abuse the 

repeated threats to cause physical pain to any individual on whom the 

aggrieved woman has interest or concern. This acknowledgment of the 

accounts of psychological violence represented a significant leap in the 

statute-based interpretation of law, illustrating that colloquialisms and 

emotional incitements can cause deep emotional wounds equal to that 

of physical harm. 

Economic abuse is a fourth form of domestic violence recognised by 

the PWDVA. This includes denial of economic or financial resources 

which the woman is entitled to by law or custom, disposal of household 

effects in which she has an interest, being stopped from accessing her 

salary or income and alienation of assets or stridhan (women's 

property). The deputies' proposal of economic violence demonstrated 

the realizing that control and deprivation of finances are effective 

methods used to keep women oppressed and deter exiting abusive 

situations. Explicit recognition of economic abuse in the Act opened 
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avenues in law for women to draw out resources necessary for their 

sustenance and independence.Civil and criminal laws were also 

introduced to enforce the provisions that came along with the PWDVA 

which further broadened the meaning for domestic violence to include 

harassment for dowry demands that are unlawful in nature. Though 

dowry-related violence had been addressed through certain provisions 

of the Indian Penal Code and the Dowry Prohibition Act, it was the 

inclusion of the phrase in a law governing domestic violence that 

provided women facing such acts with an additional civil remedy. This 

holistic approach recognised the linkages between various forms of 

violence and offered survivors multiple legal routes.One especially 

innovative aspect of the PWDVA is the recognition that domestic 

violence is frequently not a one-off occurrence, but a set pattern of 

abuse. The definition recognizes that repeated acts of intimidation or 

control can cumulatively have a significant impact even if individual 

behaviors appear trivial in isolation. The identification of coercive 

control is a nuanced understanding of domestic abuse dynamics, in 

which power can be exerted in a range of ways to maintain the abuser 

over the victim.Sections 4980 of the Act has to be read with its holistic 

concept of domestic relationships with respect to the definition of 

domestic violence. Section 2(f) defines a domestic relationship as a 

relationship between two persons who live or have, at any point of 

time, lived together in a shared household and are related by 

consanguinity, marriage or through a relationship in the nature of 

marriage, adoption, or as family members living together as a joint 

family. This inclusive definition protects women in all domestic 

arrangements, such as wives, live-in partners, mothers, daughters, and 

sisters, as violence can happen within different family configurations. 

The inclusion of relationships “in the nature of marriage” was 

especially forward-thinking, as it provided protection for women in 

live-in relationships, who had no legal status or recourse in the past. 

This section has been expounded by further judicial interpretations 

over the years, most notably D. Velusamy v. D. Patchaiammal (2010) 

Social And Welfare 

Legislations 

 

MATS Centre for Distance and Online Education, MATS University



278 
 

and Indra Sarma v. V.K. V. Sarma (2013), wherein the Supreme Court 

laid down the conditions to determine relationships similar to marriage. 

These explications have broadly adopted a purposive perspective, 

safeguarding the protection of women over strict definitional 

limits.The PWDVA recognised a full spectrum of forms of domestic 

violence, and laid the ground for a more nuanced judicial understanding 

of domestic violence. In Saraswathy v. Babu (2014), the Supreme Court 

held that repeated acts of harassment and cruelty by the husband and 

in-laws in its entirety amounted to domestic violence as defined under 

the Act. For instance, in Hiral P. Harsora v. Kusum Narottamdas 

Harsora (2016), the Court reiterated that the Act aims to ensure 

effective protection of women from domestic violence, which entails 

several forms of violence against them within a domestic setting.The 

definitional architecture of the Act is not without its trouble. Critics 

have cited the potential as abuse the overbroad interpretations of such 

laws; advocates have lobbied for even more expansive definitions that 

would capture the varied experiences of domestic violence survivors. 

However, the definition was an essential step forward in the legal 

understanding of gendered violence as something fractional, rather than 

incident-based, and acknowledging the structural and systemic factors 

that surround domestic abuse. The PWDVA through this broad 

definition has played a crucial role in aiding the change in social 

attitudes towards what is acceptable conduct in families and 

relationships, thereby slowly reshaping the normalization of several 

types of violence that have hitherto been treated as private concerns or 

mundane disputes that all couples face.. 

Protection Officers and Service Providers 

Of note is that the Protection of Women from Domestic Violence Act 

laid a unique institutional structure on the ground by appointing 

Protection Officers and Service Providers who would create a 

specialized support system for the implementation of the Act and assist 

survivors. The operational framework stood in stark contrast with 

traditional legal mechanisms by focusing not only on adjudication but 
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also on holistic support services and access for women facing domestic 

violence.Protection Officers are the frontline implementers of the 

PWDVA, acting as critical conduits between the judiciary and the 

victims of domestic violence. Section 8 of the Act requires the state 

governments to appoint Protection Officers for every district, however, 

in practice several states have appointed Protection Officers at the sub-

district level for better accessibility. Such officers are usually taken 

from already existing government departments usually women and 

child development departments or social welfare agencies. The Act 

mandates that Protection Officers must be women, and they must be 

qualified and experienced in social work or legal services. This 

preference for women appointees shows an awareness of the gendered 

roots of domestic violence and survivors’ discussion of intimate abuse 

with women officials.Section 9 of the Act provides the role and 

responsibilities of Protection Officers. Their primary responsibilities 

involve receiving domestic violence complaints, advising victims about 

their rights under the Act, preparing the Domestic Incident Reports, 

arranging for medical examination if needed, ensuring access to shelter 

homes, providing legal aid, and the register of cases. Protection 

Officers also have the power to make applications to the Magistrates 

with regard to the directions of protection orders and the execution of 

such orders after it has been passed. Significantly, they also function as 

the court’s arm in domestic violence cases, with jurisdiction to monitor 

compliance with judicial orders and report violations.Under the Act, 

Protection Officers bear considerable responsibilities in relation to 

providing multi-faceted support to aggrieved women. They need to 

explain to affected persons about their right to seek protection orders, 

the availability of service providers, their right to free legal service, and 

right to lodge complaints under various sections of the Indian Penal 

Code. Protection officers need to keep proper records of domestic 

violence cases and seek the help of an expert such as a doctor to take 

photographs of injuries and present them to the Magistrate, if needed. 

These responsibilities are further developed in a PWDVA Rules, 2006, 

that outlines the formats for documentation, timelines for action, and 
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protocols for coordination with other stakeholders.It is primarily the 

second pillar of the institutional framework created by the PWDVA, 

that is, the coordinated response of the Service Providers that augments 

the effectiveness of Protection Officers. The Act empowers the state 

governments to register voluntary associations or organizations 

fulfilling prescribed criteria as Service Providers as per Section 10 of 

the Act. It may involve non-government organizations, women groups, 

or community-based organizations with focused experience on 

responding to gender-based violence. The NGOs had to have worked 

on women's issues for a minimum period of time, demonstrated 

expertise to deal with domestic violence cases, and have equipped 

infrastructure to provide support services. 

Service Providers have functions that complement those of Protection 

Officers, often helping fill in gaps in state capacity, while bringing 

acute expertise in both trauma support and gender-sensitive 

interventions. They are also mandated to register FIRs of domestic 

incidents and get the survivors medically examined and legal aid, to 

maintain shelter homes, and provide counseling services. Under the 

Act, Service Providers are empowered to apply for protection orders on 

behalf of aggrieved women as survivors may first approach such 

community-based organizations instead of the officials of the State 

(265A). It allows for multiple avenues to access the legal system, 

opening up opportunities for women from various socio-economic 

backgrounds.The institutional framework for the implementation of the 

PWDVA includes a framework for a multi-agency response system, 

where Protection Officers, Service Providers, police, health care 

providers and the judiciary are expected to work in coordination to 

ensure comprehensive support to survivors. Section 11 mandates state 

governments to take measures to ensure effective coordination between 

these stakeholders, including through periodic training and sensitization 

programmes. This holistic perspective embraces that responding 

efficiently to domestic violence involves legal action but also medical 

attention, psychological support, economic means and social 
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reintegration.Across states, the institutional machinery set up under the 

PWDVA has been plagued with various implementation hurdles. 

Women’s organisations and academic institutions surveying the gap 

between the provisions of the Act and the reality on the ground have 

resulted in alarming studies. Other states have designated Protection 

Officers as an extra duty of pre-existing government officials, leaving 

personnel overworked and with a lack of time and resources to attend to 

cases of domestic violence. The lack of appointments of dedicated 

Protection Officers in many of the districts very severely impaired the 

implementation of the Act, most particularly in the rural and remote 

areas where women already face multiple and severe barriers to the 

justice system.These challenges have similarly affected the Service 

Provider framework, which has seen uneven registration and 

distribution of geographically dispersed ISPs. Registered organizations 

at city level can be many, while rural areas have little to no registered 

Service Providers which is a geographical discrepancy in providing 

support services. Financially Disabled Protection Officers and Service 

Providers: Budgetary allocation has been prohibitively low and 

inappropriate for both Protection Officers as well as Service Providers. 

While these gaps in implementation continue to exist, the institutional 

framework of Protection Officers and Service Providers has shown 

great potential in increasing women's access to justice. This has allowed 

these institutions to be availing timely interventions in domestic 

violence cases, providing essential support services to survivors, and 

ensuring compliance with court orders in states with well-established 

systems — like Kerala, Maharashtra, and Delhi. The appointment of 

trained and dedicated Protection Officers on the ground has been 

especially significant in spreading awareness about the Act and 

prompting women to get legal redressal. Like the Service Providers, 

more specialized Service Providers developed subtle, culturally 

appropriate intervention strategies that went beyond legal remedies and 

addressed survivors' complex needs.Judicial pronunciation also 

reinforces this institutional framework by making it clear that 
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Protection Officers and Service Providers are central to the 

implementation of the Act. The Delhi High Court, in Aruna Parmod 

Shah v. Union of India (2008), highlighted the need for efficient 

training and resources to be made available to the Protection Officers 

so that they can still fulfill their duties. In Krishna Bhattacharjee v. 

Sarathi Choudhury in (2016), the Apex Court also reiterated the 

significant role of Protection Officers in appropriately documenting 

complaints of domestic violence and in ensuring that the court could 

hear the matter judiciously in a progressive manner.The Protection 

Officer and Service Provider template is a pioneer construct in the legal 

paradigm of combating gender-based violence, understanding that 

without robust and specialized implementing machinery, statutory 

provisions will only be of limited utility. It recognizes the multifaceted 

and multidimensional characteristics of domestic violence and the need 

to provide for support services and interventions that complement 

recourse through any judicial or legal mechanism. Despite the 

challenges in its implementation, this framework has opened avenues 

for more responsive, accessible, and gender-sensitive interventions in 

domestic violence cases, gradually shifting the state's response to 

domestic sphere violence. 

Orders of Protection and Reliefs 

The Protection of Women from Domestic Violence Act brought a new 

system of civil remedies through different protection orders and reliefs; 

a whole framework was created and directed towards providing the 

immediate protection in order to halt violence, prevent acts of violence 

and to protect the woman’s right to residence and access to resources on 

a continuous basis. A civil remedy approach had been as a paradigm 

shift from primarily punitive to more victim-oriented measures that can 

provide a means to address the mundane needs and safety concerns of 

survivors of domestic violence.Protection Orders form the bedrock of 

the remedial scheme under the PWDVA. It also allows any Magistrate 

to pass Protection Orders barring the respondent from committing any 

act of domestic violence or aiding, abetting, entering the workplace or 
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educational institution of the victim, communicating with the 

aggrieved person, alienation of any asset, causing violence to 

dependents or other relatives, and engaging in any other act as specified 

in the order. The purpose of these orders is to establish approximate 

safety fences between the offender and the victim to prevent the 

continuation of violent acts, until the legal actions are taken. In contrast 

to criminal remedies, which require higher evidentiary burdens for 

prosecution and conviction, Protection Orders can be granted based on 

a prima facie showing of DV, providing immediate protection in grave 

situations.The Act allows for a range of Protection Orders tailored to 

suit varying situations and risk profiles. Ex parte orders have been 

described under Section 23 in cases of emergency, until the respondent 

is heard, recognizing that there can be lack of resources which impact 

women's safety due to delays. Although regular orders can be passed 

after disposal of case, interim orders can be passed during pendency of 

proceedings to provide immediate relief pending final determinations. 

A Final Protection Order is imposed after hearing evidence from both 

sides and is in effect until changed or rescinded. This flexibility allows 

courts to craft interventions that respond to the unique dynamics of 

every case while ensuring the immediate safety of survivors.Residence 

Orders, contained in Section 19, are an equally important aspect of 

PWDVA's relief framework. Disorders of particular importance for 

compliance with the housing needs of women, as the demand for 

alternative accommodation can in many cases lead to women not 

leaving an abusive environment. A Residence Orders can be passed 

restraining the respondent from dispossessing the shared household - it 

also involves directing the respondent to move out of the shared 

household, directing him from alienating or disposing of the shared 

household and directing him to renter the aggrieved person at such 

level as he was enjoying and restraining the respondent from removing 

the woman from shared household. Importantly, such orders may be 

granted even if the woman has no title to the property, asserting that the 

right to reside free from violence trumps claims of ownership over 

property. 
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The introduction of Residence Orders was a landmark step in Indian 

jurisprudence as it broke the age-old notion that household premises 

can only be occupied by women based on their marriage or ownership 

of property. This was further reaffirmed in the landmark judgment of 

the Supreme Court in S.R. Batra v. Taruna Batra (2007), which, while 

narrowing the definition of “shared household” to the husband’s owned 

or rented property or that of a joint family property, nevertheless 

recognised the right of the woman to have secured residence. Since 

then, subsequent judgments have largely taken a purposive approach to 

these words, prioritising the right of women to find safe 

accommodation over the technical arguments of property 

rights.Therefore, Monetary Reliefs, enshrined under Section 20, as part 

of the PWDVA, tackle the economic aspects of the issue of domestic 

violence, giving women some financial security while they pursue 

legal action. The Act allows Magistrates to order respondents to provide 

monetary relief to the aggrieved person and her children for losses or 

expenses incurred because of domestic violence. These may includes 

loss of earnings, medical expenses, loss or damage to property, and 

maintenance for the aggrieved person and her children. The measure 

specifically provides that relief must be appropriate, equitable and 

appropriate to the standard of living to which the distressed party was 

accustomed. Importantly, monetary relief can be claimed in 

maintenance proceedings under other laws as well, so that women can 

seek the full economic resources available to them through more than 

one law.Apportionment of Custody, allows the aggrieved person 

temporary custody of the children pending the proceedings (S. 21) 

Domestic violence is abuse, not just for women, but for their children 

who are either directly abused or traumatized through witnessing 

abuse. Magistrates can decide the visitation rights of respondents who 

are provided with proper safeguards for the aggrieved person and her 

children. Though these interim custody orders are not final and will be 

determined by the appropriate courts, they do ensure that child custody 

arrangements focus on safety measures and eliminating ongoing 

exposure to violent settings for children.The court can order the 
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respondent to pay compensation and also pay damages for mental 

torture and emotional distress, under Section 22 for such injuries 

caused due to domestic violence. This provision recognizes the extreme 

and psychological damage of domestic abuse and provides survivors 

with avenues for their physical and emotional trauma to be financially 

compensated. Compensation Orders recognize that domestic violence 

imposes both tangible and intangible costs on its survivors: medical 

expenses, therapy needs, lost income, diminished quality of life—all of 

which warrant financial recognition and remediation.The provisions for 

relief under the PWDVA possess some novel features that contribute to 

the effectiveness and accessibility of the relief granted. Section 12 

empowers not just an aggrieved woman to make an application for 

relief but also Protection Officers and Service Providers to give voice to 

a survivor who may be handicapped in Immediately approaching a 

Court due to various constraints. Makeintamas v Martinez 23 does 

allow Magistrates to include different types of relief in the same order 

so a buffet of protection can be available depending on the situation. 

This is also stated in section 25 which lays down that relief orders 

passed in favour of women under the PWDVA shall be in addition and 

not in derogation to the remedies available under any other law, 

allowing the women to seek multiple avenues of the law at the same 

time without being forced to follow one of the laws in question. 

Enforcement mechanisms under the Act also bolster its remedial 

scheme. Section 31 makes it an offence to breach the provision of 

Protection Orders providing punishments with imprisonment of up to 

one year and/or a fine of up to twenty thousand rupees. This criminal 

sanction for civil-order violations provides perhaps the most potent 

motivation to comply with the Act while preserving the otherwise civil 

nature of the Act. Section 24 also authorizes the court to order the 

conduct of medical examinations and issuance of copies of the medical 

reports to both parties thus establishing the evidentiary basis of the 

protection orders while ensuring the due process.Judicial 

pronouncements have gradually consolidated the relief architecture of 
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the PWDVA. The Supreme Court in V.D. Bhanot v. Savita Bhanot 

(2012) ruled that even a violence (i.e., violence in marriage), which 

occurred at a date before the date the Act came into effect, and which 

was continuing, could be claimed for reliefs under the Act. In Satish 

Ahuja v. Sneha Ahuja (2020) the Court held that the term "shared 

household" included any modes of premises, where the aggrieved 

woman was living with her partner in the domestic relationship 

successfully, irrespective of any property ownership by the male 

counterpart, thus expanding the scope of Residence Orders. Likewise, 

like in Rajnesh v. Neha (2020), the Court laid down exhaustive 

guidelines to decide the quantum of maintenance regularly granted, 

highlighting that financial relief must concretise bare living standards 

for the women and children.However, while its features progressive, the 

relief structure has not escaped implementation challenges. Studies 

found delays in hearings, reluctance on the part of some judicial 

officers to issue ex parte orders even in the case of emergent 

circumstances, suboptimal enforcement of monetary relief and 

inadequate coordination between courts and enforcement agencies. 

Despite legislative intent behind the Act, these challenges illustrate 

how the implementation and practical application have not fully aligned 

with the aims of the legislation, thereby illuminating the need for 

continued surge in judicial training, oversight, as well as procedural 

changes.The process of getting interim protection orders and reliefs 

which is endowed under the PWDVA is a big leap to the many needs of 

a domestic violence survivor. This Act recognizes that the effective 

response to domestic violence goes beyond using the criminal system 

as a mechanism to punish perpetrators, and instead, it creates accessible 

civil remedies that are aimed at preventing the immediate threat of 

abuse, allowing parties to remain where they are safe in their homes, 

financial security, and the safekeeping of children. In stark contrast to 

efforts that are too purely criminal, this victim-centered approach has 

provided access points for thousands of women to have legal protection 

while living in their homes and not losing their economic viability — 

outcomes not attainable through purely criminal approaches. 
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Procedure and Penalties 

This legal structure that has been created under Protection of Women 

from Domestic Violence Act marks a divergence from the regular legal 

processes and is aimed at ensuring that domestic violence survivors 

have access to justice in an expedited and sensitive manner. This 

procedural architecture was crafted in response to specific barriers that 

have previously dissuaded women from pursuing the law, which 

include the cross-club filing requirements, prohibitive costs, protracted 

proceedings, and processes which have a tendency to deepen the trauma 

rather than to heal it.Section 12 of the Act also provides for a simplified 

application process whereby aggrieved person(s) could directly 

approach the Magistrates for relief without mandatorily having to 

engage an attorney. This direct access mechanism recognizes that many 

women, especially from marginalized communities, may not have the 

resources or expertise this make its way through formal legal 

processes. More importantly, the Act empowers Protection Officers and 

Service Providers to file applications on behalf of survivors, which 

allows for alternative routes for women who might be reluctant to 

directly approach the judicial system for fear of economic dependency 

on their abusers or family pressure. It has proved especially important 

in rural and underserved areas where obstacles to accessing formal 

justice systems are compounded for women.One of the unique aspects 

of the PWDVA is the time-bound framework that it creates to secure a 

faster resolution of domestic violence cases. As per section 12(5); The 

Magistrates shall endeavour to dispose of applications for relief within 

sixty days from the first date of hearing. That statutory clock is 

motivated by recognition that the delays in these domestic violence 

cases can put women’s safety at risk, and add salt to their wounds.” 

Although implementation challenges have made it so that this timeline 

is not always followed in practice, its inclusion reflects legislative 

intent to prioritize swift justice in the area of domestic violence. The 

focus on speedy hearings has generally been endorsed by courts, with a 

number of High Court judgments instructing lower courts to dispose of 
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domestic violence applications expeditiously and without unnecessary 

adjournments or procedural hurdles.The evidentiary demands under the 

PWDVA are designed to take cognizance of the inherently domestic 

character of domestic violence and the difficulties of many survivors 

presenting traditional types of evidence. Section 32 provides that the 

testimony of the aggrieved person alone is sufficient for the court to be 

satisfied that domestic violence has taken place or is likely to take 

place. This realization acknowledges that domestic violence usually 

takes place behind closed doors, in private, and does not typically leave 

visible physical bruising or scars, especially types of domestic violence 

that involve psychological or economic abuse. The Act adds further that 

Domestic Incident Reports in the custody of Protection Officers and 

medical documents of injuries shall be treated as evidence of violence. 

These evidentiary accommodations greatly attenuate the standard for 

relief relative to the criminal proceedings, which involve greater 

burdens of proof. 

One more innovation in procedure brought by the PWDVA is the 

provisions for in camera proceedings under Section 16 whenever the 

Magistrate feels it is necessary. This Senate option for private hearings 

recognizes the private, intimate and sensitive nature of domestic 

violence disclosures and specifically seeks to reduce the barriers to 

vulnerable survivors speaking out about their experience of violence in 

the public domain where they risk exposure to their community and 

potential stigma. In camera proceedings can be especially critical in 

cases involving sexual violence or abuse that would otherwise be 

culturally embarrassing or personally humiliating for women to 

disclose in open court. It is one manifestation of the Act’s trauma-

informed framework and serves to protect the survivor’s dignity and 

psychological health, rather than criminal process and procedure, at 

situs of trial.It also introduces a hierarchical framework for 

enforcement-based compliance with the orders done under the Act. For 

this purpose, section 19(5) grants Magistrates the power to issue 

directives to police officers to facilitate the implementation Protection 
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Orders, especially to remove respondents from the shared houses or to 

recover personal effects on behalf of aggrieved persons. Protection 

Officers also play central roles in monitoring court orders and is 

responsible for reporting violations of those orders to Magistrates. 

Section 31 bolsters enforcement of Protection Orders by criminalizing 

violations thereof, punishable with up to one year of imprisonment 

and/or monetary fine not exceeding twenty thousand rupees. This 

criminal punishment for non-compliance will act as strong deterrents, 

and violator can be arrested immediately under Section 32, which states 

that such offense will be cognizable and non-bailable.The PWDVA 

plays a hybrid civil-criminal role, which is reflected in the penalty 

framework under the law. The Act focuses on providing civil remedies 

via diverse protection orders and reliefs rather than imposing criminal 

penalties on underlying violence – only on the violation of orders. It 

strikes a balance between offering immediate protection to survivors 

without imposing penalties on family members when they aren’t what 

women want (and often aren’t), and ensuring real consequences for 

those who flout court orders. The criminalization of Protection Order 

violations is a critical step: where a civil order provides only a 

directive, here the command becomes a matter of state enforcement 

with penalties for transgressions, giving force to the order that can deter 

further acts of violence. 

Language in Section 31 has resulted in conflicting judicial 

interpretations regarding what sort of processing must occur for 

prosecution. Further, in Shambhu Prasad Singh v. Manjari (2012) the 

Supreme Court held that the procedure as prescribed under the Code of 

Criminal Procedure for warrant cases to be instituted on basis of police 

reports will be applied in respect of proceedings for breach of 

Protection Orders. The Court stressed that violations need to be 

adequately documented and prosecuted according to established 

criminal procedure (including the right to a fair trial and to avoid 

double jeopardy) to protect rights to challenge their sentences (for 

offenders) and to allow due process protections (for victims). 
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Subsequent judgments have mostly upheld this approach and stressed 

the importance of swift action against violations of orders to preserve 

the integrity of the protection system.The Act also provides special 

procedural protections for aggrieved persons, which can be seen in 

provisions like Section 17, which protects the right to residence in the 

shared household if the woman does not have any ownership rights in 

the premises or its parts. Section 26 leaves open the procedure of 

seeking reliefs under the PWDVA to be sought in any proceeding 

before a civil court, family court, or a criminal court against the 

aggrieved person and the respondent. Prohibition against negative 

inference for joint filings with other family members -- Section 36 

protects aggrieved persons further by prohibiting negative inferences 

from such filings where a woman may file the complaint in conjunction 

with children or other affected family members.Section 14 expressly 

guarantees a right to legal representation for aggrieved persons and 

provides for free legal services under the Legal Services Authorities 

Act, 1987. Women often encounter significant obstacles to obtaining 

the same level of representation that their husbands may access, which 

this provision addresses by establishing routes to state-supported legal 

aid. The Act is supplemented by Rules which further clarify the need 

for Protection Officers to coordinate with the Legal Services 

Authorities so that survivors are connected to competent legal 

representation early on. Such integration with the legal aid system 

demonstrates the Act's focus on enabling women to obtain access to 

justice regardless of their social or financial means. 

A procedural challenge that has arisen in implementation concerns 

jurisdictional issues, especially in cases of domestic violence that 

crosses geographical boundaries or that occur before the parties 

subsequently move to different areas. In Sharad Kumar Pandey v. 

Mamta Pandey (2020), the Supreme Court clarified that the Magistrates 

have jurisdiction to entertain an application moved by the aggrieved 

person when she lives in the area of that Magistrate, even though the 

shared household was situated in a different area. This is a narrow 
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reading that favours access to justice for women. It enables women to 

make applications in the place where they are seeking refuge, rather 

than having them return to places of potential threat. Judicial 

approaches to procedural questions under the Act have similarly been 

grounded in purposive interpretation, with courts largely resolving 

ambiguities in a manner that furthers protection and accessibility.But 

implementation studies have highlighted several procedural gaps that 

weaken the Act. These include the lack of infrastructure in the courts to 

hold proceedings in-camera, low coordination between Protection 

Officers and police when enforcing orders, variable approaches to the 

relevant evidentiary standards across different courts and no 

mechanisms to monitor compliance with relief orders. Resource 

constraints have also complicated implementation, with shortages of 

dedicated courtrooms, trained personnel, and technology support 

systems for case management and order tracking. These problems 

highlight the necessity of robust operating procedures and reallocating 

resources to properly implement the protective capacity of the 

Act.Implementation remained a challenging exercise though, the 

procedural framework established under the PWDVA has impacted 

women's access to legal protection against domestic violence 

significantly. The Act’s simplified application mechanisms, flexible 

evidentiary thresholds, and integration with support services have 

collectively established the more accessible pathways to justice for 

thousands of women who would otherwise continue to be stuck in 

violent relationships. The focus on more rapid proceedings, along with 

strong enforcement measures for protection orders, has created a more 

responsive legal system that can intervene quickly in domestic 

violence situations. Although strides in procedural reforms are still 

required to overcome procedural lacunae as well as gaps in manpower, 

the PWDVA’s procedural scheme serves as a pioneering effort towards 

establishing processes that are focused on the survivor’s needs in terms 

of protection, disposition, dignity and accessibility. 
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The Protection of Women from Domestic Violence Act, 2005 thus 

marked a watershed development in India's legal response to gender-

based violence, laying a much-needed comprehensive framework that 

responded to the wider needs of survivors of domestic violence. The 

Act, through its broad range of domestic violence, novel institutional 

machinery of Protection Officers and Service Providers, strong system 

of civil remedies and accessible procedural mechanisms has provided a 

route of entry to legal protection to thousands of women without 

necessarily forcing them to cut familial ties or leaving them 

economically destitute. It is part of a broader move away from justice 

systems based on retribution and punishment toward those that center 

the needs of survivors—protecting their immediate safety, right to stay 

in their homes, financial stability, and access to support services.Fifteen 

years into the implementation of the PWDVA, the experience across 

states and regions has been mixed. In the areas with good institutional 

infrastructure, working Protection Officers, and active Service 

Providers, the Act has shown significant potential to provide timely 

relief to survivors and avert escalation of violence. Yet, there are plenty 

of gaps in the implementation process in many places, including low 

budgets, inadequate training of the officials responsible for 

implementing it, multiple responsibilities for Protection Officers, 

uneven distribution of Service Providers, and delays in court 

proceedings. The obstacles faced point to the essential role of political 

will, sufficient resources and ongoing monitoring to ensure the Act 

reaches its full protective potential.Judicial interpretations of the 

PWDVA have fortified its framework through time, with courts largely 

marshaling purposive approaches that favour women’s protection over 

technical or procedural barriers.  

The PWDVA was significant in more than just individual instances — 

it marked a sea-change in how domestic violence is viewed and dealt 

with in India. The law has played a vital role in taking domestic 

violence out of the margins, treating it not just as a private family issue 

but rather as a very public concern that the state and community need 
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to respond to. It has affirmed women’s experiences of different forms of 

abuse and has provided an avenue for legal recognition of the 

psychological, sexual and economic aspects of violence that, in the 

past, were not previously recognised. The Act has nurtured important 

conversations on gender equality; the perpetrate of violence within 

families; and across nations that people aren’ t valued, what is abuse 

slowly becoming the norm through cultural ` cycles of abuse’.Going 

forward, there are a few areas that need to be addressed to ensure better 

implementation and improves effectiveness of the PWDVA. First, 

budgetary provisions are crucial for qualifying full-time Protection 

Officers, empaneling service providers, and developing case 

management and order tracking infrastructure.  

SELF ASSESSMENT QUESTIONS 

Multiple Choice Questions (MCQs) 

1. Under the Consumer Protection Act, 2019, the pecuniary jurisdiction 

of the District Commission is: 

a) Up to ₹20 lakhs 

b) Up to ₹1 crore 

c) Up to ₹5 crore 

d) Up to ₹10 crore 

2.The time limit for providing information under the Right to 

Information (RTI) Act, 2005, in cases involving life or liberty, is: 

a) 30 days 

b) 48 hours 

c) 10 days 

d) 5 days 

3.  The Environmental Protection Act was enacted in the year: 

a) 1974 

b) 1981 

c) 1986 

d) 1996 
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4. Under the Protection of Women from Domestic Violence Act, 2005, 

the term "domestic relationship" includes: 

a) Only legally married couples 

b) Only blood relatives 

c) Relationships in the nature of marriage 

d) All of the above 

5. Which of the following is NOT a consumer right under the 

Consumer Protection Act, 2019? 

a) Right to safety 

b) Right to be informed 

c) Right to unlimited warranty 

d) Right to be heard 

6. The Chief Information Commissioner (CIC) is appointed by: 

a) Prime Minister 

b) President 

c) Chief Justice of India 

d) Union Cabinet 

7. Which principle was established in the case of M.C. Mehta v. Union 

of India regarding environmental protection? 

a) Absolute liability principle 

b) Polluter pays principle 

c) Precautionary principle 

d) Public trust doctrine 

8. Under the Domestic Violence Act, 2005, which of the following 

orders cannot be passed by a Magistrate? 

a) Protection order 

b) Residence order 

c) Divorce decree 

d) Compensation order 

9. The maximum penalty for failure to furnish information under the 

RTI Act, 2005 is: 

a) ₹5,000 
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b) ₹10,000 

c) ₹25,000 

d) ₹50,000 

10. The Central Consumer Protection Authority (CCPA) under the 

Consumer Protection Act, 2019, is headed by: 

a) A Chief Commissioner 

b) A Consumer Affairs Minister 

c) A retired Supreme Court Judge 

d) A Director General 

Short Questions 

1. Explain the concept of "unfair trade practice" under the 

Consumer Protection Act, 2019. 

2. What are the exemptions from disclosure of information under 

the RTI Act, 2005? 

3. Describe the role of protection officers under the Domestic 

Violence Act. 

4. Explain the different types of relief available to aggrieved 

women under the Domestic Violence Act. 

5. What is Environment Impact Assessment? Explain its 

importance in environmental protection. 

6. Describe the three-tier system of consumer dispute redressal 

under the Consumer Protection Act. 

7. What is the procedure for filing an RTI application? 

8. Explain the concept of "product liability" under the Consumer 

Protection Act, 2019. 

9. Describe the functions of Information Commissions under the 

RTI Act. 

10. What are the different forms of domestic violence recognized 

under the Protection of Women from Domestic Violence Act? 
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Long Questions 

1. Critically analyze the evolution of consumer protection laws in 

India with special reference to the Consumer Protection Act, 

2019. Discuss how the new Act strengthens consumer rights 

compared to the earlier legislation. 

2. "The Right to Information Act, 2005 has brought transparency 

and accountability in public administration." Critically examine 

this statement with reference to the key provisions of the Act 

and challenges in its implementation. 

3. Discuss the regulatory framework for environmental protection 

in India with special reference to the Environmental Protection 

Act, 1986 and judicial interventions through landmark cases. 

4. Analyze the provisions of the Protection of Women from 

Domestic Violence Act, 2005. How effective has this legislation 

been in addressing the issue of domestic violence in India? 

5. Examine the role of consumer dispute redressal agencies in 

protecting consumer rights. Discuss the key reforms introduced 

by the Consumer Protection Act, 2019 to streamline the dispute 

resolution process. 
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Module V 

DISPUTE RESOLUTION AND SPECIAL LAWS 

Objectives 

• Understand the legal framework governing arbitration and 

conciliation 

• Analyze the rules of evidence and their application in legal 

proceedings 

• Examine the provisions relating to digital transactions and 

cybercrimes 

• Comprehend the legal mechanisms for combating corruption 

Unit 17 The Arbitration and Conciliation Act, 1996 

The introduction of the Arbitration and Conciliation Act, 1996 was a 

watershed moment in the framework governing alternative dispute 

resolution mechanism in India. Aimed at bringing the Indian 

arbitration regime in line with international best practices, especially 

with the UNCITRAL Model Law on International Commercial 

Arbitration, this legislation repealed and replaced the old Arbitration 

Act of 1940 and created an enabling framework for arbitration in India. 

The Act mainly aimed to establish a fast, inexpensive and efficient 

means for dispute resolution, ease the load of traditional courts and 

develop an environment for international commercial arbitration to 

thrive in India. The Act, 1996 marks a transition from excessive 

judicial interventionism to party autonomy and minimal court 

interventionism and is a sound and well-balanced framework regulating 

both domestic and international arbitration and conciliation 

proceedings.The historical context of the Act’s passing matters. Before 

1996 there were three separate statutes governing arbitration in India: 

the Arbitration Act of 1940 dealing with domestic arbitration, the 

Arbitration (Protocol and Convention) Act of 1937, and the Foreign 

Awards (Recognition and Enforcement) Act of 1961 addressing 

Judiciary and 

Important 

Legislature 

MATS Centre for Distance and Online Education, MATS University



298 
 

enforcement of foreign arbitral awards. An array of commercial laws, 

accompanied by judicial overreach and inordinate delays meant that 

the arbitration process had become lame and unattractive, especially for 

foreign investors and businesses. It was in the light of the above issue 

that the Government of India passed the 1996 Act, which amended each 

and every form of arbitration and conciliation laws into one entire law 

thereby providing the general standard whereupon all types of 

arbitration are currently exercised and put into practice across the 

country.The Arbitration and Conciliation Act, 1996 consists of four 

parts. Part I concerns domestic arbitration and also certain provisions 

related to international commercial arbitration which takes place in 

India. Part II of the guide explains the enforcement of foreign awards 

such as under the New York Convention and Geneva Convention. Part 

III lays down the architecture governing conciliation proceedings, 

while Part IV consists of ancillary provisions. The structure highlights 

the comprehensive nature of the Act regarding alternative dispute 

resolution, addressing the specifics of arbitration and conciliation 

processes in detail. Indeed, per its own statement of objects and 

reasons, the Act is meant to be a complete code for the conduct of 

arbitration proceedings in India.Moreover, the Act's consonance with 

the UNCITRAL Model Law further signifies India's commitment 

towards converging its arbitration laws with globally-acclaimed norms. 

The aspect was to restore faith of foreign investors and business 

community in India's arbitration regime, that would certainly add to the 

facilitation of international trade and investments in India. The Model 

Law seeks to promote party autonomy and minimal interference by 

national courts and recognition of arbitral awards, and these are the 

very principles that underlie the 1996 Act and demonstrate its 

international character. Similarly, the availability of enforcement of 

foreign arbitral awards based on the New York Convention and the 

Geneva Convention in the Act attests to the international nature of the 

Act. 
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In the years since, the Act has been amended multiple times to mitigate 

and address the challenges and gaps recognised during the 

implementation of the Act. Among these, are, most notably, the 

amendments of 2015, 2019 and 2021 that sought to reduce delay in 

arbitration and cut down on the time taken for the completion of 

arbitration proceedings, clarify the position of courts in the arbitration 

process and fortify the enforcement mechanism for arbitral awards. The 

amendments signal the legislature's commitment to responding to 

practical difficulties and to bring India in line with emerging 

international norms for arbitration practices.Notwithstanding the 

legislative amendments, practical hurdles remain in the implementation 

of the Act namely, the delays in the arbitration process, exorbitant costs 

and unwanted interface of judiciary that has affected the independence 

of arbitration process adversely. Party autonomy versus judicial 

intervention continues to be a significant debate in the Indian 

arbitration landscape. However, the Act has played a crucial role in 

shaping arbitration practice in India and creating a culture of 

alternative dispute resolution, easing the pressure of traditional 

courts.This new amendment with no doubt has become one of the 

landmark legislation in the India legal field, as India is taking a step 

forward to bring around the world towards making dispute settlement 

an inexpensive and effective way of dispute resolution as enshrined 

under the Arbitration and Conciliation Act, 1996. It provides a 

complete framework for alternative dispute resolution in India with 

respect to arbitration agreements, the constitution and jurisdiction of 

arbitral tribunal, arbitral awards and their implementation, and 

conciliation process. Shifting towards globalization, the need of the 

hour is for an effective arbitration regime tailored to international 

standards, whereby the 1996 Act becomes the pillar of India's dispute 

settlement mechanism. 

The agreement and procedure for arbitration 
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The arbitration agreement is the bedrock upon which the arbitration 

process rests under the Arbitration and Conciliation Act, 1996. Section 

7 of the Act provides that, an arbitration agreement is an agreement 

between the parties to submit to arbitration all or certain disputes which 

have arisen or which may arise between them in respect of a defined 

legal relationship, whether contractual or not. Definition of Arbitration 

The definition of arbitration highlights its voluntary character which is 

the basis of arbitrator's jurisdiction and legality of the entire arbitration 

process as the parties have agreed to settle their disputes through 

arbitration. The existence of an agreement also reflects another key 

characteristic of arbitration, namely that it is voluntary — which is 

what makes it different from court — and it reinforces the principle of 

party autonomy that runs through the Act.The Act is explicit as to the 

formal conditions for the validity of an arbitration agreement. Section 

7(3) provides that an arbitration agreement must be in writing, which is 

construed broadly so as to include agreements made through analogous 

exchange of letters, telegrams or other means of telecommunication 

which provide a record of the agreement. And flexibility regarding the 

writing requirement is appropriate and necessary to evolve with the 

modern world of commercial practices and also to acknowledge that the 

parties may manifest their agreement to arbitrate in different ways. In 

addition, Section 7(4) also widens the definition of a written agreement 

to include circumstances where the agreement is found within an 

exchange of the statement of claim and defense and one party pleads 

the existence of an agreement and the other party does not dispute this 

claim, or where there is a reference in a contract to a document that 

contains an arbitration clause, wherein such reference is sufficient to 

incorporate that arbitration clause into the contract.The specificities of 

the arbitration agreement leave much of it to the parties' discretion, 

which is consistent with the emphasis on party autonomy which is 

central to the Act. Safe harbour Rules, which are used to determine the 

number of arbitrators, modality of their appointment, seat and language 

of arbitration, governing law of the underlying issue and other elements 

of arbitration. This means that the parties have the opportunity to 
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customize in a way most suitable to their unique requirements and 

particular situations, and it can streamline the process of resolving 

disputes and make it more efficient. Yet this freedom is not unlimited, 

since the arbitration agreement may not be contrary to the imperative 

provisions of this Act or of other law for the time being in force. 

The importance of an arbitration agreement goes far beyond showing 

that the parties manifested their agreement to arbitrate. Arbitration 

agreements set the limits of the arbitrator's jurisdiction, since arbitrators 

can only decide disputes that are covered by the arbitration agreement. 

This principle finds its codification in Section 16 of the Act, which is 

an embodiment of the principle of kompetenz-kompetenz empowering 

the arbitral tribunal to rule on its own jurisdiction, including objections 

with respect to the existence or validity of the arbitration agreement. 

This principle brings efficiency to the arbitration process by enabling 

the tribunal to consider jurisdictional challenges without the need for 

court involvement.The Act further acknowledges the autonomy of the 

arbitration agreement and its separability from the underlying contract 

by enshrining the doctrine of separability at Section 16(1)(b). Under 

this doctrine, an arbitration clause that is part of a contract is considered 

a separate agreement from the other contract terms. Accordingly, a 

finding by the arbitral tribunal that the principal contract is void does 

not void the arbitration clause ipso facto. This is an important principle 

as it allows for disputes over the existence of a main contract to be 

settled via arbitration, thus assuring that the parties' agreed-upon 

dispute resolution method remains in force despite challenges to the 

contract that gave rise to the arbitration agreement.Once a valid 

arbitration agreement is in place, the Act outlines the procedures for the 

conduct of the arbitration itself, striking a balance between party 

autonomy and the need for fairness and efficiency in the process. Sub 

Section 19 of the Act also clearly provides that an arbitral tribunal is 

not bound by the provisions of the Code of Civil Procedure, 1908, or 

the Indian Evidence Act, 1872 and is free to determine the procedure 

in the arbitration proceedings. However, this is a welcome and helpful 
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departure from the rigid formalities found in court proceedings that 

actually permit quicker and arguably more effective resolution of 

disputes.Notably, this procedural flexibility is counterbalanced by a few 

fundamental principles, which guarantee the fairness of the arbitration 

process. The parties will be treated equally and have an equal 

opportunity to present their case: Section 18 of the Act. Despite the 

informality of arbitral proceedings, it is essential to uphold the basic 

tenets of natural justice and procedural fairness. Section 24 further 

provides that the arbitral tribunal shall determine if it shall conduct oral 

hearings or if the proceedings shall beat the basis of documents and 

other subject matter unless the parties have agreed otherwise and that if 

one of the parties request that an oral hearing be held, the tribunal shall 

hold such hearings at an appropriate stage of the proceedings. This 

provision balances efficiency and the parties' articulated right to be 

heard. 

Arbitration proceedings are formally commenced as may be provided 

for in the section 21 of the Act. The arbitration proceedings regarding a 

specific dispute shall be deemed to be commenced from the date on 

which a request for referring that dispute to arbitration has been 

received by the respondent. The identifying of a starting date is critical 

not only for determining the points thereafter at which certain events of 

the arbitration may occur, such as the drawing up of a submission, but 

also for the calculation of limitation periods and other such time-

sensitive matters within the arbitration process.Language of arbitration 

proceedings is also dealt with in the Act, Section 22 empowering the 

arbitral tribunal to determine the language or languages to be used in 

the proceedings unless the parties have agreed otherwise. These 

include the language that will be used in written submissions, oral 

hearings, and the arbitral award and decisions. The tribunal may also 

has the power to order that any documentary evidence be translated into 

the language or languages that have been agreed between the parties or 

determined by the tribunal. It reflects the reality of legal proceedings in 

multiple languages, which is often the case in international commercial 
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arbitration.Section 23 of the Act regulates the actual conduct of the 

arbitration proceedings, which involves the submission of statements of 

claim and defense. In the time fixed by the parties or determined by the 

arbitral tribunal, the claimant shall state the facts supporting his claim 

and the points at issue, and the relief or remedy sought, and the 

respondent shall state his defense in respect of these particulars. The 

parties can file along with their statements all documents they deem 

necessary or can add to the statement a reference to the documents or 

some other evidence that will be presented. Subject to any agreement 

between the parties, either party with the consent of the other party and 

during the course of the arbitration proceedings, may amend or 

supplement his claim or his defense unless the arbitral tribunal finds 

that the amendment of the claim or defense would not be allowed, with 

respect to the delay in the amendment.Section 26 of the Act deals with 

the evidential aspect of the arbitration proceedings, which provides that 

the arbitral tribunal shall determine the admissibility, relevance, 

materiality and weight of any evidence. The tribunal has broad 

discretion to admit any relevant evidence, and is not limited by the 

same rules of evidence that would apply to court proceedings, 

potentially enabling a fuller appreciation of the dispute. 

As far as the seat of arbitration proceedings is concerned, Section 20 of 

the Act enables the parties to mutually decide the place or seat of 

arbitration. If the parties do not so agree, the place of arbitration shall 

be determined by the arbitral tribunal having regard to the 

circumstances of the case, including the convenience of the parties. 

While where the arbitration is taking place is important, the seat of 

arbitration is about more than location; it dictates what law governs the 

arbitration proceedings (the lex arbitri) and what courts will exercise 

supervisory jurisdiction over the arbitration.Sections 10, 14, and 25 of 

the Act mentions that in case of default by the parties, the Proceedings 

shall be terminated by the arbitral tribunal without sufficient cause, in 

case the claimant fails to notify their statement of claim. If the 

respondent does not make its statement of defense known, the tribunal 
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shall proceed with the case without treating this as an acknowledgment 

of the claimant's allegations. If a party does not appear at a hearing or 

produce documentary evidence, the tribunal may hear the other party 

and make the award on the basis of the evidence before it. Such 

provisions allow the arbitration process to move forward despite non-

cooperation from one of the parties, thus preventing dilatory tactics 

from derailing the proceedings.The arbitration agreement and process 

under the Arbitration and Conciliation Act, 1996 thus strike a delicate 

balance between party autonomy and procedural fairness. Continued 

approach of flexibility with their own commitments to enforce 

fundamental principles of natural justice allows the Act to provide a 

framework for the resolution of disputes that is both adaptable and 

equitable, resulting in increased respect and trust from all parties 

involved, and presumably more effective and efficient dispute 

resolution. The arbitration agreement and arbitration procedure, the key 

aspects of the Act, form an integral part of the arbitration regime in 

India and is the basis on which the ADR system of the country is based 

upon. 

Appointment and Jurisdiction of the Arbitrators 

Arbitrator appointment is a pivotal moment simply put, as the 

appointment process is where the scope of the procedure to be 

conducted is defined, and the ability to accomplish the goals of the 

arbitration process is defined by the quality, experience and 

independence of the appointed arbitrators. The Arbitration and 

Conciliation Act, 1996, taking cognizance of this significance provided 

special emphasis on the process of appointment of arbitrators and 

defining their jurisdiction. The manoeuvering freedom party has to 

select arbitrators is balanced with provisions to ensure that the 

arbitration remains fair, free and healthy.According to section 10 of the 

Act, the parties are free to determine the number of arbitrators but that 

number shall not be even. This odd number is used to avoid deadlocks 

in the decision process. If there is no agreement of the parties, the 
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arbitral tribunal shall consist of a sole arbitrator. This rule is both 

respectful of party autonomy and better promotes efficiency by 

ensuring that, in the absence of a specific agreement regarding the 

number of arbitrators, streamlined proceedings take place.Section 11(8) 

of the Act deals with the qualifications of the individuals who will act 

as arbitrators and it provides that the authority that appoints the 

arbitrators — the court or any person/institution designated by the 

parties — must have due regard to the qualifications (if any) required of 

the arbitrator by the agreement of the parties and to other 

considerations that are likely to secure the appointment of an 

independent and impartial arbitrator. Such a provision acknowledges 

that arbitration is frequently in relation to intricately technical, 

commercial or industry specific disputes that might benefit from 

specialist knowledge or expertise on the part of the arbitrators. You 

may have the power to designate arbitrators with specialized skill, 

making the arbitration process more tailored to the type of 

disagreement, and possibly resulting in a better-educated and more 

appropriate resolution.Section 11 and 15 of the Act mostly govern the 

appointment process itself. Section 11 sets out the procedure for 

appointment of arbitrators, whose procedural agreement between 

themselves prevails. Where the parties have agreed on a procedure for 

the appointment of the arbitrator or arbitrators, that procedure shall be 

followed. This would be in the form of direct appointment by the 

parties, appointment by a specified appointing authority, or any other 

means chosen by the parties. The Act reflects the spirit of party 

autonomy inherent in arbitration, as well as the consensus of the 

parties as to the procedure whereby any arbitration should be 

conducted. 

Section 15(1) of the Act goes on to provide default mechanisms for the 

appointment of arbitrators in the absence of agreement on the 

procedures or if the agreed procedure fails. As an example, in the case 

of a dispute between two parties pursuing a three-member arbitral 

tribunal, each party shall appoint one arbitrator and the two appointed 
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arbitrators shall a third arbitrator (presiding arbitrator). If a party does 

not appoint an arbitrator within thirty days of the receipt of a request 

for it to do so from the other party, or if the two appointed arbitrators 

do not agree on the third arbitrator within thirty days from the date of 

their appointment, the appointment shall be made, upon application of 

the party, by the Supreme Court or as the case may be, the High Court 

or any person or institution specified by such Court.In the case of 

international commercial arbitration, the appointment shall be made by 

the Supreme Court or by any person or institution designated by the 

Supreme Court; in the case of domestic arbitration, such appointment 

shall be made by the High Court or by any person or institution 

designated by the High Court. This distinguishes international 

commercial arbitration from domestic arbitration and is a testament to 

the unique nature and considerations inherent in international 

commercial arbitration. The 2019 amendment made a substantial shift 

by delegating the authority to designate arbitral institutions from the 

Supreme Court and High Courts to the Arbitration Council of India to 

encourage the flow of institutional arbitration in the country.The Act 

further provides for when the two parties cannot agree upon a sole 

arbitrator. In such eventualities, the Supreme Court or the High Court 

or any person or institution designated by such Court shall appoint the 

Sole Arbitrator, upon a request by a party. This allows the arbitration 

to move ahead despite a lack of agreement between the parties as to the 

appointment of a sole arbitrator.Section 15 exclusively deals with the 

termination of the mandate of the arbitrator and the appointment of a 

substitute arbitrator. The mandate of the arbitrators shall be terminated 

if they are de jure or de facto unable to perform their functions or for 

other reasons fail to act within a reasonable delay, and they withdraw 

from office or the parties agree to the termination. If a controversy 

persists as to any of these grounds, a party may apply to the court to 

rule on the termination of the mandate. If the mandate of an arbitrator 

ends, a substitute arbitrator shall be appointed according to the rules 

applicable to the appointment of the arbitrator being replaced. It 

preserves the rights and obligations that survive the changes of 
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members of the arbitral tribunal and allows for continuity of the 

arbitration proceedings. 

The jurisdiction of the arbitrators is a foundational principle in any 

arbitration, and it is delineated by Section 16 of the Act, which 

subserves the principles of kompetenz-kompetenz and separability. 

Competence–competence (Section 16(1))—the arbitral tribunal has the 

power to rule on its own jurisdiction, including any objection with 

respect to the existence or validity of the arbitration agreement. This 

principle makes the arbitration process more efficient because it 

permits the tribunal itself to consider jurisdictional challenges, instead 

of requiring a court to do so. A party who is aggrieved by a tribunal's 

determination on its jurisdiction may, pursuant to the provisions of 

Section 16(6), appeal to the court where a tribunal refuses to entertain a 

challenge to its jurisdiction.The principle of separability as envisaged in 

Section 16(1)(b), states that an arbitration clause which is part of the 

contract, shall be regarded as a separate agreement from other 

provisions of the contract. As a result, an arbitral tribunal finding that 

the contract is of no effect shall not entail ipso jure the invalidity of the 

arbitration clause. This protects the validity of the arbitration agreement 

itself, maintaining the parties' chosen dispute resolution method despite 

disputes about the operating deal.Arbitrators impartiality and 

independence are examples of principles that are essential for the 

legitimacy and effectiveness of the arbitration and included in the Act. 

Section 12 of the Act places a requirement on arbitrators to disclose to 

the parties at any time during the process of appointment as an 

arbitrator in writing any circumstances from which prima facie 

justifiable doubts may arise as to their independence or impartiality. 

This duty is ongoing throughout the arbitral process and, so, an 

arbitrator must disclose promptly any such circumstances that arise 

after their appointment. This requirement promotes a transparent 

process that can keep parties informed when selecting and retaining 

arbitrators.The Act now required, through addition of the Fifth and 

Seventh Schedules to the Act in terms of amendment made in 2015, for 
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the tribunal to be free from any perceptions of bias or partiality. The 

Fifth Schedule enumerates the circumstances that give rise to justifiable 

doubts as to the independence or impartiality of arbitrators, while the 

Seventh Schedule contains a list of more serious circumstances, making 

a person ineligible for appointment as an arbitrator. The inclusion of 

these schedules also offers greater transparency in the process and 

establishes bright lines around what would be considered a compromise 

to independence or impartiality, thus enhancing the integrity of the 

arbitration process. 

The procedures set forth in Section 13 of the Act are for challenging an 

arbitrator. A party may challenge an arbitrator only if circumstances 

exist that give rise to justifiable doubts as to their independence or 

impartiality or if they do not possess the qualifications agreed to by the 

parties. A party may only challenge an arbitrator appointed by them, or 

in whose appointment they have participated, for reasons of which they 

become aware after the appointment has been made. Parties may agree 

on a procedure for challenging an arbitrator. In the absence of such 

agreement, a person wishing to contest an arbitrator shall send, within 

fifteen days from the date of receiving knowledge of the constitution of 

the arbitral tribunal, or from the discovery of the circumstances provide 

for doubts about the impartiality of the arbitrator or lack of 

independence, written statement of the reasons for the challenge to the 

arbitral tribunal. The arbitral tribunal shall decide on the challenge 

unless the challenged arbitrator withdraws from office or the other 

party agrees to the challenge. If the challenge is unsuccessful, the 

challenging party may, within thirty days after receiving notice of the 

decision rejecting the challenge, file an application to the court to 

resolve the challenge.Various provisions of the Act elaborate the 

powers and duties of arbitrators. Section 17 gives the arbitral tribunal 

the authority to order interim measures of protection, an authority 

significantly bolstered by the 2015 amendment to make such orders 

enforceable similar to a court order. Section 19 provides that the 

arbitral tribunal shall not be bound by the provisions laid down in the 
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Code of Civil Procedure and the Indian Evidence Act, and is entitled to 

devise its own procedure. Section 27 provides that, if so requested by 

the arbitral tribunal itself, or a party with the tribunal’s approval, the 

court may assist in taking evidence. Then provisions are used by 

arbitrators as an arsenal during arbitration proceedings and also make 

sure they follow the guidelines laid by the natural justice.The 

framework for the appointment and jurisdiction of arbitrators, as 

delineated by the Arbitration and Conciliation Act, 1996, therefore, 

embodies a nuanced balance between party autonomy and requisite 

safeguards. The Act thus combines flexibility with integrity in the 

arbitration process, by leaving the number, qualifications and 

appointment procedure of the arbitrators to the parties, whilst 

providing mechanisms for challenge based on independence and 

impartiality. The provisions regarding the jurisdiction of arbitrators, 

specifically the principles of kompetenz-kompetenz and separability, 

promote the efficacy and independence of the arbitration process, 

establishing it as a viable alternative to litigation for dispute resolution 

in India. 

Arbitral award and enforcement 

The arbitral award, is the final decision made by the arbitral tribunal 

that decides on the merits of the dispute and the culmination of the 

arbitration process. The 1996 Arbitration and Conciliation Act 

addresses, in great detail, the procedure for preparing and issuing, as 

well as enforcing, arbitral awards — a fact that is as it should be 

because the utility of arbitration, after all, lies primarily in the 

enforceability of the outcome. It aims to make sure that awards are 

clear, reasoned, and ultimately enforceable so as to provide parties 

with some sense of closure on their dispute resolution process.Section 

31 of the Act primarily deals with the form and contents of an arbitral 

award. Such award must be in writing and signed by the members of 

the arbitral tribunal, per this express provision. In arbitral proceedings 

where the arbitral tribunal consists of more than one arbitrator, the 
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signatures of a majority of all the members of the arbitral tribunal shall 

suffice, stating the reason why the signature of any other member of 

the arbitral tribunal has not been obtained. The award must additionally 

vinclude the reasons upon which it is based, unless the parties have 

agreed that no reason is to be given or the award is an award on agreed 

terms within the meaning of Section 30. If there is ever a dispute about 

an award, the party seeking to set it a side must have clear 

understanding of the basis for the tribunal's decision.The Act further 

provides that the award shall state its date and the place of arbitration 

and shall be deemed to have been made at that place. A signed copy 

will be delivered to each party upon the award. It ensures that parties 

are promptly aware of the tribunal's decision, and can take such action, 

be it compliance or challenge, as they see fit.All the amendments 

implemented to the Act in 2015 hold significant relevance, but the 

most attractive and effective of them shall be discussed below with a 

recent judicial pronouncement.29A was introduced by the amendment 

of 2015 which set a time limit to completion of arbitral proceedings. In 

cases other than international commercial arbitration, the award must 

be made within twelve months from the date when the arbitral tribunal 

enters upon the reference, which period may be extended by the 

consent of the parties for a further period not exceeding six months. 

The mandate of the arbitrator shall terminate upon the expiration of this 

extended period unless the Court has, before or after the expiration of 

the period, extended such period. However, in an attempt to overcome 

significant criticism to arbitration proceedings in India on account of 

delays in arbitration proceedings, time limitation of 6 months was 

introduced to conclude arbitration proceedings. The Act intends to 

make arbitration a quicker process than going to court by putting a 

time limit on how long an arbitration case may take. 

An arbitral tribunal can issue a variety of awards, such as final awards, 

which decide all of the quarrels; partial or interim awards, which 

resolve some but not all of the issues; consent awards, where a 

settlement is reached between the parties; and default awards, which 
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are issued when one party refuses to participate in arbitration. Section 

30 of the Act relates specifically to settlement and provides that if the 

parties settle the dispute during arbitral proceedings the arbitral tribunal 

shall terminate the proceedings and record the settlement in the form of 

an arbitral award on agreed terms if the parties so request and the 

tribunal is not objecting. An award given under this process shall have 

the same status and effect as any other award on the merits of the case. 

It fosters consensual settlement of disputes and guarantees that such 

settlement is as enforceable as an arbitral award.The new section is 

section 31A, introduced in the 2015 amendment deals with the costs 

regime. The costs of arbitration shall be fixed by arbitral tribunal in 

accordance with Section 31A. In general, the unsuccessful parties shall 

be ordered to pay the costs of successful party; however, the tribunal 

may by record it in writing for reasons to be recorded in writing to 

different order. Such a provision is designed to dissuade frivolous 

claims and defenses, as well as to promote fairness in allocating the 

costs of arbitration.The Act also deals with application for correction 

and interpretation of awards and making additional award. Section 33 

enables a party, within thirty days from the receipt of the award, to ask 

the arbitral tribunal to correct in the award any computation, clerical, 

typographical or similar error. If the parties agree, a party may also 

request the tribunal to provide an interpretation of a specific point or 

part of the award. A party may also apply to the tribunal to make an 

additional award in respect of claims raised in the arbitral proceedings 

but not decided in the award. The correction, interpretation, or addition 

shall be made by the tribunal within sixty days, making it possible to 

immediately correct any oversight or error in the award.Enforcement of 

arbitral awards forms an integral part of the arbitration process and has 

a direct bearing on the ascertainment of real worth of the arbitral award 

to the successful party. The Act sets out a detailed regime for the 

enforcement of both Indian and foreign arbitral awards, alluding to 

India's pro-enforcement stance towards arbitral awards and the finality 

of the arbitration process.Enforcement of Domestic Arbitral Awards — 

Section 36 of the Act It provides that an arbitral award shall be 
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enforced under the Code of Civil Procedure, 1908 in the same manner 

as if it were a decree of the court. This allows arbitral awards to have 

the same effect and enforceability as judgments of the courts, giving 

successful parties a means to accurately enforce an order. In 2015, the 

Act was amended to make it clear that on filing an application to set 

aside the arbitral award, the execution of the award will not be stayed 

automatically. Only in that case the award debtor would have to file an 

application for stay of operation of the award and the court may grant 

such stay subject to conditions including deposit of the amount 

awarded. 

The enforcement provisions of the Act pertaining to foreign arbitral 

awards are found in Part II, which relates to the enforcement of certain 

foreign awards. Sections 44 to 52 concern foreign awards under the 

New York Convention and Sections 53 to 60 concern foreign awards 

under the Geneva Convention. An award made in a territory which has 

been notified as Convention country by the Central Government is 

enforceable in India as a foreign award under the New York 

Convention, provided that the award satisfies the requirements of 

Section 44 of the Act. Likewise, a foreign award under the Geneva 

Convention is enforceable if it fulfils the ingredients as mentioned 

under Section 53.There are limited grounds on which enforcement of 

foreign awards will be refused; these grounds are specific, due to the 

pro-enforcement bias of the New York Convention and the Act. For 

example, with regards to Section 48 (pertaining to New York 

Convention awards), enforcement can be denied if the party against 

whom the award is invoked proves that the parties to the agreement 

were under some incapacity under the law as applied to them, the 

agreement is invalid under the law to which the parties subjected it, 

proper notice of the appointment of the arbitrator or of the arbitration 

proceedings was not given, the award concerns a difference not 

contemplated by or not falling within the terms of the submission to 

arbitration, the composition of the arbitral authority or the arbitral 

procedure was not in accordance with the agreement of the parties, or 
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the award has not yet become binding on the parties, or has been set 

aside or suspended by a competent authority of the country in which, or 

under the law of which, that award was made. Moreover, enforcement 

may also be denied if the subject matter of the difference is not capable 

of being settled by arbitration under the law of India, or the 

enforcement of the award would be against the public policy of 

India.Field office interpretation of public policy as a basis to reject 

enforcement has been hotly scrutinized by the judiciary. It was only in 

the 2021 judgement in the case of Renusagar Power Co. Ltd. v. General 

Electric Co. that the Supreme Court of India laid down that the term 

"public policy" in relation to foreign awards must be narrowly 

construed to encompass only the fundamental policy of Indian law, the 

interest of India and justice or morality. This narrow view was meant 

to restrict scope to refuse enforcement of foreign awards on the grounds 

of public policy, consistent with the pro-enforcement bias of the New 

York Convention and the Act. 

But ONGC v. Saw Pipes Ltd. widened the scope of public policy to 

include patent illegality, making it apparent that a slew of arbitrations 

would now be subject to a court’s purview, which would be contrary to 

the objective of this alternative resolution mechanism. These concerns 

were addressed in the 2015 amendment to the Act, which clarified that 

an award would violate the public policy of India only if the making of 

the award was induced or affected by fraud or corruption, it is in 

contravention with the fundamental policy of Indian law, or it is in 

conflict with the most basic notions of morality or justice. It further 

clarified that the test of whether an award was in contravention with 

the fundamental policy of Indian law shall not mean a review on the 

merits of the dispute. These were intended to narrow the grounds of 

judicial intervention to set aside the enforcement of arbitral awards 

based on public policy considerations.The Act also provides a solution 

for the vexing problem of arbitral awards. Section 34: a party can only 

apply to set aside an arbitral award on contained and limited grounds, 

that are consistent with the grounds for refusal of enforcement of 
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foreign awards. Such grounds would be incapacity of a party, 

invalidity of arbitration agreement, failure to give proper notice or 

undue denial to present its case, the award exceeding the limits of 

submission to arbitration, the arbitral tribunal or procedure having not 

been properly constituted and the award being against the public policy 

of India. The amendment made in the year 2015 to the Act, provides a 

time limit for disposal of applications under Section 34, which requires 

the court to dispose of the application as expeditiously as possible and 

in any case not later than one year from the date on which the notice is 

served on the other party. This time line was introduced in an attempt 

to also restrict the time period of the challenge to arbitral awards as the 

pre existing regime had faced issues in this area.Thus the positive 

provisions of the Arbitration & Conciliation Act, 1996 relevant to 

arbitral award and its enforcement, provide a complete framework for 

the closure of arbitration process and receipt of its benefits. It does this 

by ensuring that the awards are clear, reasoned and enforceable, and 

that the grounds for challenging or refusing to enforce those awards are 

limited therefore advancing a broad principle of finality and 

effectiveness of the arbitration process. However, notwithstanding the 

difficulties in implementation and the interpretation of some provisions, 

provisions of the Act relating to arbitral awards and enforcement 

demonstrate India's progressive and varied approach towards 

arbitration as a credible dispute resolution mechanism. 

Conciliation Process 

The Arbitration and Conciliation Act, 1996, contains not only 

comprehensive provisions on arbitration, but also an extensive 

framework for conciliation, demonstrating the legislature's appreciation 

for the various modes of alternative dispute resolution. Conciliation is 

a distinct process from arbitration, as it is non-adjudicatory and instead, 

a neutral third party, the conciliator, helps the disputing parties work 

through their differences and find a mutually acceptable settlement. 

Such conciliation process is set out under part III of the Act (sections 
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61 to 81) provides a more flexible, confidential, and party-driven 

approach of dispute resolution which can complement arbitration.H. 

Initiation of Conciliation before the Authority: Section 62 of the Act 

governs conciliation under the Act by providing that a party to a dispute 

may send a written invitation to another party to conciliate the same 

briefly identifying the subject matter(s) of the dispute. Conciliation 

proceedings shall be deemed to have commenced when the other party 

returns the invitation to conciliate in writing. If the other party does 

not accept the invitation, there is no conciliation proceeding. If no 

reply has been received within thirty days from the date on which the 

invitation has been sent, or within such other period as shall have been 

stated in the invitation, it shall be open to the party to initiate the 

conciliation to consider the invitation to conciliate as rejected. This opt-

in aspect of conciliation reinforces its voluntariness, setting it apart 

from more obligatory forms of ADR such as a court suit.Section 63 of 

the Act has dealt with the number of conciliators, which shall be one 

unless the parties agree that there shall be two or three conciliators. 

Where there are two or more conciliators, they shall normally act 

jointly. This carve out will provide some latitude in the way that the 

conciliation panel is composed and allow for the parties to most 

appropriately tailor the composition to the nature and depth of the 

dispute.Section 64 of the Act governs the appointment of conciliators, 

dissolving an ambiguity in the law wherein the principle of party 

autonomy reigned. For conciliation proceedings with one conciliator, 

the parties can mutually decide on the name of a sole conciliator. In 

case there are two conciliators in the conciliation proceedings, each 

party can appoint one conciliator. In proceedings with three 

conciliators, each party may appoint one conciliator and the parties may 

agree on the name of the third conciliator who will act as a presiding 

conciliator. Or, they can have a suitable institution or person appoint 

conciliators. An institution or a person may be requested to suggest a 

suitable individual or to directly nominate one or more conciliators. In 

making such a recommendation or appointment, the institution or 

person shall consider such factors as are likely to secure the 
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appointment of an independent and impartial conciliator. By having this 

flexible approach to the appointment of conciliators parties can choose 

individuals who suite their specific dispute in terms of skill, experience 

and demeanour. 

Section 67 of the Act reflects the informing characteristic of the 

conciliation process which is one of informality and flexibility. Unlike 

adjudicatory fora, the conciliator shall not be bound by Code of Civil 

Procedure, 1908 or Indian Evidence Act, 1872 and shall be free to 

conduct the conciliation proceedings the way he deems fit based upon 

the facts of case, the desires of both parties and requirement of speedy 

settlement of dispute. Being able to respond flexibly to the specific 

dispute and parties involved may increase the effectiveness of the 

conciliation process in comparison to a procedure-bound court 

system.Even with this flexibility the Act does lay down some guiding 

principles for the conciliators conduct in performing this role. Section 

67(2) obliges the conciliator to be guided by principles of objectivity, 

fairness and justice, taking into account inter alia the rights and 

obligations of the parties, the usages of the trade concerned, and the 

circumstances with respect to the dispute, including 
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Unit 18 The Evidence Act, 1872 

Enacted in 1872, the Indian Evidence Act is one of the important 

statues in the Indian statutory structure relating to the admissibility and 

evaluation of evidence in the courts of the country. Introduced during 

the British colonial regime, this archetypal law has been subject to 

judicial interpretation but remains true to its roots even to this day. Sir 

James Fitzjames Stephen, an eminent legal writer and historian, 

primarily drafted the Act with the intention to codify the rules of 

evidence in a systematic manner and set forth what may be admitted in 

courts and how it should be considered. The Evidence Act governs 

judicial proceedings in all courts in India with the exception of courts 

martial in a court established by a military law, and has significantly 

impacted similar statutes in other jurisdictions that were previously 

subject to British colonial rule.There is no underestimating the 

significance of the Evidence Act. It serves as the basic structure upon 

which facts are framed and justice is rendered within judicial 

processes. The Act orders evidence and relevant merits and therefore 

ensures that the courts decide based on reliable information and 

excludes anything that would create a misleading or prejudicial 

impression. The need for balance between these powers is fundamental 

to maintaining fair trials, as well as the watchword for justice, “not only 

must justice be done, but it must be seen to be done.” It has been 

interpreted and applied to an almost innumerable number of cases over 

its long life, creating a body of case law that continues to evolve with 

changing social conditions and technology.1.2m: The Structure of the 

Evidence Act The Evidence Act is extensive in its subject coverage. It 

starts with definitions of key terms and concepts, establishing a shared 

vocabulary for conversations about evidence. The Act then deals with 

the relevance of facts, classified in two types: those that can go in front 

of a judge and those that must be excluded. It describes the different 

types of evidence, such as oral witness accounts, written 

documentation, and expert insights, and sets rules for ensuring their 

admissibility. It further also applies allocations of the proof burden in 
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various contexts. Finally, it sets forth rules governing the examination 

of witnesses showing how cross-examination and re-examination 

procedures need to be employed to open the door to testing the 

reliability of testimony. This systematic approach helps streamline the 

process of evaluating the credentials of documents and their relevance 

to the case. 

Historical Context: The Indian Evidence Act was born out of the 

larger project of codification of laws in British India in 19th century. 

The rules of evidence were mostly uncodified until the enactment of 

the codification law, and was based on English common law principles 

and local customs, which created variability in application in different 

regions and courts. It was becoming much more necessary because the 

British administration wanted to have a more uniform legal procedure 

in all its colonial territories. This was during the period (1861) when the 

Law Commission of India —devised to review existing laws and 

suggest changes along with a plethora of other tasks—was tasked with 

drafting the Evidence Act, and it was under such circumstances that Sir 

James Fitzjames Stephen encountered the need to pen down Section 

133.Stephen's endeavours to codify the laws of India progressed in 

alignment with his exposures to English common law, the legal theories 

of Bentham and other jurists, as well as his personal experience as a 

practiser and observer of the Indian legal system. His draft attempted 

to simplify and clarify the rules of evidence so as to make them more 

accessible and relevant within the Indian milieu. What emerged was not 

a purely common law measure but rather a statutory model designed to 

inform judges on how to weigh evidence. This was revolutionary 

codification at the time, providing a comprehensive source of law on 

evidence with the intention to limit the extent to which case law and 

judicial discretion was needed.The Evidence Act was passed at a time 

when legal and administrative reforms were consolidating British 

control over India. It was part of a wider pattern of law codification, 

which included the Indian Penal Code (1860), the Code of Criminal 

Procedure (1861, and then revised in 1973) and the Code of Civil 
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Procedure (1859, and also revised). The triplet of codes changed the 

whole dimension of governmental law in India, and laid down a 

systematic and rational way of governance. Imagine If the British had 

provided the Evidentiary Framework of the Evidence Act to us, and we 

used it to serve our constitutional appointees Well– Though this Act 

originated from our Times of slavery.Even with the significant shifts in 

cultures and technologies since its enactment, the Evidence Act has 

seen relatively few amendments, which is a testament to the diligence 

and foresight of those who drafted the law. The most important changes 

have arisen via judicial interpretation, as courts have adapted the Act’s 

provisions to the new contexts and new challenges. The era that has 

followed the enactment of the Act has also witnessed innumerable 

developments at both local and global scales. The Evidence Act has 

become an integral part of Indian law and remains so as India grew up 

as an independent state. 

Relevancy of Facts 

The first and the foremost, and most important is Relevancy; As the 

facts, which can be provided in a court and considered by the judge 

while delivering the judgement is the main Essence of the Indian 

Evidence Act. The Act 5–55 sections cover this thoroughly providing a 

framework for differentiating relevant from irrelevant facts. Section 5 : 

Evidence may be given in any suit or proceeding of the existence or 

non-existence of every fact in issue and of such other facts as are 

declared to be relevant under the provisions. That opening provision 

lays the groundwork for everything else, stating plainly that evidence 

can include only material facts.As for the definition of relevant, the Act 

provides it more so from sections 6 to 55 which provides for various 

categories of facts that are relevant for consideration. These are facts 

forming part of the same transaction (to be found in Section 6), facts 

which are occasion, cause, or effect of facts in issue (Section 7), facts 

necessary to explain or introduce relevant facts (Section 9), and facts 

showing motive, preparation, and previous or subsequent conduct 

(Section 8). The Act establishes a fair and comprehensive soldiers 
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framework with respect to determining what facts are sufficiently 

related to the matter at hand to merit consideration by the court through 

the provisions set out above. This approach is based on a practical 

understanding that while all facts exist in complex webs of 

interconnection, only those that are related meaningfully to the case 

should affect its outcome.An important rule set out in the Act concerns 

the difference between relevancy and admissibility. A fact may be 

relevant as per the provisions of the Act, and yet be of no admissible 

source base health as other legal factors may come into play, namely 

privilege, public policy or procedural requirements. This differentiation 

is essential for how evidence gets evaluated and considered in the legal 

process. Such communications could absolutely be relevant to a case 

but would be inadmissible pursuant to Section 122, which precludes 

the disclosure of marital communications without the parties’ 

permission. For instance, a confession made to a police officer or any 

authorized police officer is relevant to prove there is a case against the 

accused and the evidence can be proved as guilty but under Section 25, 

this confession cannot be accepted as evidence against the accused. 

The principle of relevancy also has joined the aspect of res gestae 

which is incorporated in Section 6 of the Act. This legal principle 

permits the admission of facts that are so closely connected with a 

factual issue that they practically constitute a part of the same 

transaction. Thus, for example, the statements of a murder victim made 

just prior to the attack can be received as part of the res gestae, even if 

those statements would otherwise be hearsay. This exception 

acknowledges that such contemporaneous statements are likely to be 

reliable and offer important context, for understanding the events at 

issue. The doctrine has also been applied widely, as seen in the 

landmark judgment of Sukhar v. State of Uttar Pradesh, wherein the 

Supreme Court held that statements made by the dying person 

immediately after an attack were admissible as part of the res gestae.Yet 

it is important to note that relevance of character evidence is 

specifically provided in Sections 52 to 55 of the Act. Character 
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evidence of a person is not admissible to prove that on a particular 

occasion the person acted in accordance with the character. This 

limitation acknowledges how prejudicial character evidence can be, and 

it can lead to guilt or innocence based on generalizations rather than 

concrete evidence connected to the specific case at issue. Revised: The 

Act, though, provides for exceptions to that rule, including in criminal 

cases where the accused may adduce evidence of good character, while 

the prosecution may rebut this and adduce, in some cases, evidence of 

bad character. These provisions balance the need to protect individuals 

from unfair prejudice with the need to permit consideration of character 

when it is truly pertinent to the issues in the courtroom.The concept of 

relevancy applies to both direct and circumstantial evidence. Direct 

evidence is data that requires no inference, such as eyewitness 

testimony of an event. Circumstantial evidence, on the other hand, 

entails the court making inferences based on established facts to draw 

conclusions about disputed issues. Depending on the probative value of 

the evidence and how closely it relates to the issue in dispute, both 

forms of evidence might be material and admissible under the Act. In 

Hanumant v. State of Madhya Pradesh, the Supreme Court observed 

that the circumstances from which an inference of guilt is sought to be 

drawn should be of a definite tendency unerringly pointing towards the 

guilt of the accused, and the set of circumstances should also form a 

complete chain, and that is to leave no reasonable ground for a 

conclusion consistent with the innocence of the accused. This high 

standard illustrates the great care courts take with circumstantial 

evidence, though it recognizes that circumstantial evidence can be 

highly probative when direct evidence cannot be obtained. 

Sections 45 to 51 of the Act relate to opinions of experts. These allow 

for expert witnesses when specialized knowledge is required to 

accurately assess evidence from certain areas (such as science, art or 

foreign law). Section 702 provides for the admission of "expert" 

testimony by qualified experts who can offer opinions relevant to their 

expertise, which would be an exception to the general rule that 
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witnesses can only testify as to facts they have personally observed. 

This exception to the rule has led to the understanding that experts can 

help the judge to better understand complex or technical issues that are 

independent of a layperson's knowledge. That said, we assess expert 

opinions as we do with any other evidence, and courts do have the 

discretion to accept or reject these opinions on the basis of their 

credibility and their consistency with other evidence.The rules of 

relevancy as given under the Evidence Act, have been further 

interpreted through judicial pronouncements over the years which have 

clarified, prescribed the manner of and expanded the evidentiary scope 

of what qualifies as relevant evidence. Courts have acknowledged 

relevance is a spectrum, with some facts more closely related to the 

issues than others. This sophisticated understanding has resulted in 

pragmatic principles for balancing the probative value of evidence 

against potential prejudice or confusion. (I.e. in R v. Bhandarkar, the 

court stated that even very relevant evidence may be excluded, if the 

prejudicial effect of such evidence substantially outweighs the 

probative value of the evidence.) It acknowledges that the search for 

the truth can be limited by considerations of fairness (to the accused, 

for instance) and efficiency in judicial matters.Digitalisation has 

brought along new challenges in applying the principle of relevancy as 

per the Evidence Act. Today, perhaps the most infallible evidence is 

electronic: emails, text messages, social media posts, and the like. 

Although the fundamental tenets of relevancy have remained constant, 

courts have evolved the principles to consider the unique features of 

digital information, such as authenticity, integrity, and reliability. The 

framework established by the Information Technology Act, 2000 and 

subsequent modifications to the Evidence Act have given some indicia 

on these issues, but a lot has been left open for judicial adjudication. 

Courts have taken a pragmatic approach and considered the substantive 

relevance of information irrespective of the medium while ensuring 

adequate safeguards are in place to confirm its authenticity.The Act 

ensures that judicial decision-making is a process that can continue to 

operate only with determining the relevant material facts from 
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information that has no meaningful connection to the issues at hand. All 

of this fosters efficiency and fairness, enabling courts to focus on what 

matters and excluding potentially misleading or prejudicial material. 

The Act's relevancy principles will continue to change (or not, as 

dictated by judicial interpretation and occasional modification through 

legislation) as society and technology evolve, but they will newever 

lose their significance in the interests of justice. 

Types of Evidence 

The Indian Evidence Act acknowledges different types of evidence that 

could be provided in a court proceeding. These segments represent the 

various manifestations in which meaning can be expressed and 

assessed, each with its own traits, advantages and disadvantages. The 

Act sets out the different types of evidence and the rules that will apply 

with respect to the admissibility and weight of each type, thus 

providing a systematic basis for evidence regardless of the context or 

the type of case. It is important for legal professionals to comprehend 

these terminologies as the nature of the evidence often relates to how it 

is advised to be presented or challenged.Section 60 of the Act governs 

Oral evidence, which is the oral statement of a witness in the court 

unsworn or affirmed. The Act provides for direct oral evidence, 

whereby a witness shall only state what he had personally seen, heard, 

or felt. Section 60 states: "Oral evidence must in all cases whatever be 

direct; that is to say, if it refers to a fact which could be seen, it must be 

the evidence of a witness who says he saw it; if it refers to a fact which 

could be heard, it must be the evidence of a witness who says he heard 

it. …” This requirement allows testimony to be based on first-hand 

knowledge rather than hearsay or speculation. Many court proceedings 

rely on oral evidence, the ability of courts to hear from people who 

possess relevant information about the case directly.The issue with an 

oral evidence is that it is difficult to establish the credibility of such 

evidence and relies on the credibility of the witness, consistency in their 

statements over the period and the attitude of the witness during the 

examination. Courts typically weigh these kinds of factors through 
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cross-examination, which permits opposite parties to assess the 

witness’s story by questioning its details, coherence and verisimilitude. 

It holds almost identical views to that of the Supreme Court of India in 

State of U.P. v. M.K. Anthony, where it stated that if the sole witness is 

significant, credible and reliable, the testimony can be sufficient to 

substantiate a given fact, and therefore, its potential weight 

notwithstanding its inherent subjectivity. But judges are aware of the 

fallibility of human perception and memory, and so they strike a 

careful balance regarding oral testimony when it is in conflict with 

other evidence or has inconsistencies in it. 

Sections 61 to 90A of the Act are devoted to documentary evidence, 

which are anything that can be expressed in writing or recorded, 

whether on paper, electronically, as a photograph or as a map. Unlike 

oral testimony, which can be shaped by the intentions of the witness, 

documentary evidence has a physical or digital life that is independent 

of its witness, and therefore potentially more stable and permanent. The 

Act contains elaborate provisions with respect to proving the contents 

of documents which are categorized as primary and secondary 

evidences. Section 62 defines primary evidence as the document itself 

which was produced for the inspection of the court. Section 63 also 

provides for secondary evidence namely certified copies, counterparts, 

and oral account of the content by persons as having seen the 

document. The Act typically favors the intro of primary proof, however 

enables secondary proof in sure situations, for instance, the place the 

unique has been misplaced or destroyed, or the place it’s within the 

possession of the opposing occasion who, upon affordable discover, 

does not produce it.Similarly, the Act provides for the authentication of 

documents, laying down the manner, as to how documents may be 

proved as being genuine before they can be admitted in evidence. 

Certain types of documents are accorded special treatment under the 

provisions of Sections 74 to 78—namely, public documents comprising 

official records kept by government authorities, which can be submitted 

as certified copies as opposed to the original. Private documents, by 
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contrast, usually need more to authenticate them, often through the 

testimony of witnesses who know the handwriting or signature, or 

through other circumstantial proof of their provenance and integrity. 

The Act was outdated in the digital age and has been amended to 

account for electronic records, most notably through section 65B, 

which sets out specific criteria for admissibility, including the 

requirement for a certificate, attesting by a person occupying a 

responsible role, the conditions under which the electronic record was 

generated and the manner in which it was maintained.Although not 

defined in the Act, "real evidence" refers to the physical objects or 

materials which are being presented to the court for analysis. That 

could be weapons, clothing or other items directly tied to the case. With 

real evidence, the court can see the objects that are in dispute, and in 

many cases it can be a more tangible element or material for the court 

than witness statements. Real evidence must first be identified and 

authenticated, usually via testimony from witnesses who can show the 

connection between item and case, and the chain of custody. In criminal 

matters (especially violent and property crimes), tangible items 

frequently are important to determining what happened and most useful 

for corroborating or contradicting testimony. 

Circumstantial evidence differs from direct evidence, as it requires the 

court to make deductions from established facts to infer conclusions 

about contested issues. Direct evidence is, however, when you directly 

make a case, as for instance an eyewitness who says they saw the 

accused commit an offence, while circumstantial evidence is indirect, 

meaning the information that was provided indirectly points towards 

the existence of the fact being discussed. In terms of example, the 

finding of the defendant’s fingerprints on the crime scene does not, by 

itself prove that the defendant has committed the crime, but it can 

further lead such a human system to a conclusion when presented with 

more evidence. It should be noted that while the Act is not specific 

about "circumstantial evidence" the general provisions on relevancy as 

contained in the Act especially sections 6 to 11 permits the courts to 
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take into account facts not directly placed in issue, but which logically 

relate to the matter before the court.It has laid down the steps that need 

to be followed for the appreciation of circumstantial evidence 

specifically when it comes to criminal cases wherein the only evidence 

available for proving a conviction is circumstantial evidence. This 

context serves only to prove the point in Sharad Birdhichand Sarda v. 

State of Maharashtra, where the Court outlined five fundamental 

conditions: (1) the circumstances should be firmly established; (2) they 

should be consistent only with the hypothesis of guilt of the accused; 

(3) they should be of conclusive nature; (4) they should exclude every 

possible hypothesis except the one to be proved; and (5) there should be 

a complete chain of evidence, as there can be no missing links. 

Circumstantial evidence has its benefits and limitations, which is why 

these stringent requirements survive.Sections 45 to 51 of the Act 

address expert evidence to be given by those with the appropriate 

qualifications to express opinions in relation to questions that are 

relevant to the proceeding and require a particular expertise or 

expertise. A general rule against opinion evidence has a few exceptions, 

including where expertise that surpasses the knowledge of a lay witness 

or a judge is required to adequately assess how the facts should be 

understood — think medicine, engineering, or forensic science. 

Section 45 denotes specific fields where an expert opinion is admissible 

— namely science, art, handwriting, and finger impressions — but 

courts have expanded this list to include other specialized fields as 

necessary. An expert is qualified based on their education, training, 

experience and recognition in their field with the court being able to 

accept or reject their claim to be an expert. 

The amount of weight assigned to expert evidence is influenced by 

multiple factors which include the qualifications of the expert, 

foundation of the opinion, methodology used and the clarity and 

consistency of the expert's testimony. In the legal arena, there is an 

understanding that expert opinions—while useful—are not infallibly 

accurate and ought to be scrutinized like any other evidence. The 
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Supreme Court in State of H.P. v. Jai Lal laid stress on this aspect and 

observed that: “an expert witness, however impartial he may be, is 

likely to be unconsciously prejudiced in favour of the side which calls 

him”; and hence, expert testimony admits of a careful scrutiny. 

However, it is important to highlight that it is the court that maintains 

the desired competency to reach conclusions taking into consideration 

all the available evidence, expert opinions is merely a small subset.The 

Act imposes significant restrictions on the admissibility of hearsay 

evidence, defined by the rule as statements made outside of the 

courtroom that are offered for the truth of the matter asserted. The 

general rule, which is implicit in the requirement for direct oral 

evidence under Section 60, is however, hearsay will be inadmissible. 

Graduates from the legal field will associate this limit with the point 

that second-references are much less trusted than first testimony and 

can't be successfully tested through cross-examination. Contrary to the 

previous statement, however, there are many exceptions to this rule 

under the Act, allowing certain types of hearsay evidence in certain 

situations where you have other indications of reliability.Some 

incomplete few, which are dying declaration (Section 32(1)), statement 

made in the course of business (Section 32(2)), statement against 

pecuniary or proprietary interest of the person (Section 32(3)), 

statement made in course of res gestae or same transaction (Section 6) 

etc. In each example, there is a realization that some situations will 

afford enough assurances of accuracy to allow what is technically 

hearsay to be received into the evidence. For instance: dying 

declarations are admitted based on the idea that someone with death at 

their door is not likely to lie; business records are presumed 

trustworthy because they are created and maintained in the routine, 

systematic course of business.Character evidence, contained in Sections 

52 to 55 of the Act, is subject to certain restrictions due to its 

inherently prejudicial nature. This is the general rule; evidence of a 

person's character is not admissible to prove that they acted in 

conformity with that character on a particular occasion. Such a 

constraint stems from concerns over fairness and relevance, with 
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character evidence being potentially leading, causing decision makers 

to base their conclusions on generalized impressions rather than the 

case-specific facts. The Act also contains exceptions to this general 

principle, the most notable being in relation to evidence of bad 

character adduced in criminal cases, where the accused is entitled to 

adduce evidence of good character and the prosecution may adduce 

rebuttal evidence, or, in certain circumstances, evidence of bad 

character. These provisions reconcile the need to protect individuals 

against improper prejudicial effect with the need to permit 

consideration of character where that specific quality is genuinely in 

dispute. 

Electronic evidence, in this sense, refers to any material that comes in 

electronic form and is cryptographically related with the aid of the 

Information Technology Act, 2000 that amended the Evidence Act to 

identify electronic evidence as a separate entity, and the 

telecommunication revolution has therefore demanded it in image, 

sound, document, email, text formats. Section 65B lays down a 

detailed procedure for their admissibility along with certification and 

authentication of electronic records. Electronic evidence includes 

emails, text messages, social media postings and anything else found on 

digital devices or in computer systems. Specific rules have emerged 

over time to validate the course of action of electronic evidence, which 

has special features like the potentiality to change, copy, and distant 

from its makes, and need to follow for reliability and authenticity 

during the court resources. Nevertheless, electronic evidence is 

becoming increasingly relevant in today's litigation landscape, as it 

points to the pervasive impact of digital technology in every facet of 

human activity.To summarise, the Indian Evidence Act categorizes and 

governs different categories of evidence, each having their own traits 

and rules of admissibility. That process purges any clearly irrelevant or 

unreliable information that might confuse or mislead a judge or jury. 

Society and technology will continue to evolve and as they do, the 

categories and rules of evidence will also evolve, but the underlying 
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principles of the Act – the preference for direct and reliable evidence, 

the need for authentication and verification, and the balance of 

probative value against potential prejudice – will continue to guide the 

judicial determination of facts. The Act provides a thorough framework 

on various types of proof that can be utilized, enhancing the justice 

delivery system in India. 

Burden of Proof 

Burden of proof is an important concept in the law of evidence that 

assigns responsibility to prove certain facts in a given legal proceeding. 

The principle of onus probandi is dealt with in great detail by the 

Indian Evidence Act in sections 101 to 114A where it lays down an 

elaborate scheme of distribution of this burden among the parties 

depending upon the nature of the proceeding, the particular issue 

involved and policy, practicality and so on. This allocation is 

fundamental to the operation of the legal system, because it seeks to 

allow cases to progress in a methodical fashion and ensures that 

decisions are determined on the basis of established fact and not simply 

on what one side is saying or is merely speculating.The basic principle 

on which Section 101 of the Act is based is that “whoever desires any 

court to give judgment as to any legal right or liability dependent on the 

existence of facts which he asserts, must prove that those facts exist.” 

This clause denotes what is commonly termed the "burden of pleading" 

or the "burden of establishing a case," thus putting the initial burden on 

the party who alleges a fact to prove the pet have happened. This 

applies to both civil and criminal proceedings, but the application and 

the burden of proof is very different in these two areas. This place to 

take the burden is usually the case of civil cases and the prosecution in 

criminal cases, which indicates the basic form of quitting this kind of 

procedure which consists of one party action against another party.The 

Act draws a distinction between two types of burden: the legal burden, 

(the burden of proof in the strict sense) and the evidential burden (or 

the burden of producing evidence). The legal burden is the ultimate 

responsibility of proving a fact in issue and stays constant throughout 
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proceedings. Evidential burden, by contrast, can shift between parties 

as evidence is introduced throughout the course of a trial. 102 explains 

this dynamic aspect: “the burden of proof in a suit or proceeding lies on 

that person who would fail if no evidence at all were given on either 

side.” This reflects the fact that a provision may require a party, as 

evidence is presented, to disprove or challenge the evidence presented 

by the other party, even if the ultimate burden of persuasion remains 

constant.In civil matters the standard for proof is generally "the 

preponderance of probability" or "balance of probabilities": that is, the 

party with the burden must show that their version of the facts is more 

likely true than not. This standard is grounded in the generally equal 

stakes of most civil disputes, which are concerned primarily with 

settling private controversies, as opposed to imposing grave sanctions. 

M. Venkateswara Rao v. Chinta Venkata Rao, the Supreme Court of 

India elucidated on this standard, holding that preponderance of 

probability referred to the scenario where the fact is more probable 

than its non-existence. This relatively low threshold facilitates the 

expedious handling of civil disputes while still ensuring a reasonable 

degree of surety of judicial determinations. 

Criminal cases, by contrast, impose on the prosecution a far greater 

burden of proof – “beyond reasonable doubt.” The incredibly strict 

standard is a reminder of the impact of a criminal conviction and the 

loss of freedom that can accompany it, and it demonstrates the widely 

held belief that it is better for some guilty people to go unpunished than 

for an innocent person to be found guilty. Though not made explicitly 

in the Evidence act, this standard has passed test of time and has been 

reiterated by the Supreme court as an important part of criminal 

jurisprudence in India. The element of reasonable doubt is an 

important in our legal system, and this was suitably highlighted in 

Shivaji Sahabrao Bobade v. State of Maharashtra where it was held that 

though the prosecution must prove its case beyond reasonable doubt, 

the term should not be interpreted to defeat the ends of justice, it neither 

means beyond a shadow of doubt, nor it means absence of all 
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doubt.Sections 103 — 106 of the Act are specific rules that say how 

the burden of proof is allocated in certain circumstances. Section 103, 

for example, puts the onus of proving a fact that is particularly within 

the knowledge of a person on that person. This allows a party with 

exclusive or superior access to certain information to establish facts in 

issue if it makes commercial sense or is a fair thing to do so. Section 

104 deals with the burden of proof on an individual seeking to avail of 

certain exceptions or exemptions by law and provides that if a person 

claims exception, he has to prove that the case before it falls in such 

exception. These particular provisions are intended to complement the 

general principles that guide this allocation — to achieve both fairness 

and efficiency in legal proceedings.These presumptions are found in 

Sections 107 to 114A of the Act and impact the burden of proof, and in 

some cases, the burden of proof is shifted on an issue (rebuttable or 

conclusive) where the Court has to presume as true until proven 

otherwise. As an example, Section 107 presumes continuance. It 

assumes that a person or thing which is shown to have been alive or in 

existence at a specified time, continues to be alive or in existence until 

proved otherwise. Section 113A is a relatively recent insertion in the 

Act, which provides for presumption of abetment of suicide by a 

husband or his relatives in situations where a married woman has 

committed suicide within seven years of marriage and has been 

subjected to cruelty. These assumptions are reflective of a legislative 

acknowledgment of predilections or probabilities in some 

circumstances, or policy based decisions to relieve the burden on some 

parties due to considerations of fairness or functionality.The general 

principles as to the burden of proof apply, but adjustments in 

accordance with the nature of these relationships must be made. As an 

example, in divorce based on cruelty or desertion, the petitioner must 

prove these grounds. Courts are also aware that matrimonial relations 

are generally private, making it hard to produce direct evidence in such 

matters, meaning there may be some leeway in how the evidence is 

assessed. The Supreme Court, in cases of Dastane v. Dastane held that 

— even though the standard continued to be "preponderance of 

Dispute Resolution 

And Special Laws 

 

MATS Centre for Distance and Online Education, MATS University



332 
 

probability" and in light of the serious and far-reaching consequences 

entailed by dissolution of marriage — the court had to be satisfied that 

the petitioner had made by evidence the case for his relief.Issues 

around burdens of proof in testamentary dispositions are quirky. In a 

case where a will is offered for probate and its execution is contested, 

the onus is on the propounder of the will to prove its validity, including 

proof that the testator was of sound mind and free of undue influence or 

coercion. The Supreme Court in H. Venkatachala Iyengar v. B.N. 

Thimmajamma stated that courts should exercise great scrutiny in 

passing judgments on wills as wills are ordinarily made at an old age, 

or in sickness, or in secrecy (meaning in the privacy of the testator’s 

home). After the propounder has made out a prima facie case for the 

will, the burden of proof shifts to the challenger to present particular 

evidence of suspicious circumstances or impropriety. 

Where the circumstances involve accusations of fraud or undue 

influence, Section 111 of the Act imposes the burden of showing that 

the dealing was in good faith on the party who occupies a position of 

active confidence. This provision acknowledges that there is a large 

power differential that could be against a party in fiduciary 

relationships when one party places trust and confidence in another 

party. As a safeguard against the abuse of positions, the Act means that 

the fiduciary must prove good faith in the transaction to the parties 

involved. This principle has been applied by the courts in different 

settings, such as relationships involving lawyers and clients, doctors 

and patients, and trustees and beneficiaries, to ensure that vulnerable 

parties are given proper legal protection.The matter of the burden of 

proof crosses over the terrain of constitutional axioms, and particularly 

in the context of fundamental rights. The Supreme Court has stated that 

when state action is challenged as a deprivation of constitutional rights, 

the burden is initially on the petitioner to make out a prima facie case 

of such deprivation. However, once that threshold has been reached, the 

burden falls on the state, to show that the restriction is balanced and 

proportionate. The balance between an individual's rights and the state's 
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authority to impose reasonable limitations for the public good is at the 

very heart of protecting constitutional liberties. In Om Kumar v. Union 

of India, the Supreme Court elucidated this principle for administrative 

laws and we found that the principle of proportionality was also 

applicable for every State action that limited a fundamental right.In 

particular, the digitization of evidence upends many traditional 

concepts of burden of proof. It’s often specialized knowledge and tools 

that authenticate and establish the integrity of what we read online, and 

it raises the question, who should pay the cost of this effort? The Act is 

further amended through Section 65B to prescribe a certificate for 

electronic records to be admissible, thus placing the onus on the party 

seeking to introduce electronic evidence, to ensure that it has been 

reliable. Courts have typically been sensible about these matters, 

acknowledging the practicalities of digital technology while ensuring 

the fundamentals of fairness in burden-shifting remain intact.The 

notion of burden of proof, as given in the Indian Evidence Act, provides 

a structure of how the burden of proof is shared between the parties to 

an action. The Act assigns certain responsibilities on the basis of 

various considerations such as the type of proceeding, the issue being 

considered and policy and practical considerations. These are essential 

components of the legal process, ensuring that disputes are resolved 

fairly and efficiently. 

Examination of Witnesses 

Witness examination is a vital part of legal proceedings trial, and the 

primary method through which oral testimony is given and challenged 

in the courtroom. The Indian Evidence Act set forth rules in Sections 

135 to 166 related to this issue, delineating a framework to determine 

not only how witnesses can be examined but taking it further, 

prescription of permissible interrogatories and parameters; in addition, 

guidelines as to when a witness would be impeached or confirmed. The 

Act strived to balance the need to obtain trustworthy information from 

witnesses with fairness to the parties involved in the litigation, as 

evidenced by these provisions. Through systematic examination 
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processes, courts can meaningfully assess testimony in terms of its 

credibility and reliability, which is integral to the truth-finding function 

of the judicial process.The Act distinguishes three parts of witness 

examination: examination-in chief, cross-examination and re-

examination. The party who calls the witness conduct their 

examination-in-chief governed in Section 137 as a form of proof to 

support its case. At this stage, leading questions are generally forbidden 

under s.141, which defines a leading question as one that suggests to 

the witness the answer which the examiner desires. This limitation is 

intended to help guarantee that the witness is not providing testimony 

that is merely cumulative of what the examiner has suggested. 

Nonetheless, Section 142 outlines exceptions to this general rule, 

providing for leading questions on introductory or undisputed matters, 

or where allowed by the court when it is necessary to develop the 

witness's testimony through the introduction of relevant evidence that 

the witness is hostile, unwilling, or cannot adequately express his 

knowledge without such assistance.The third stage, re-examination, is 

performed by the party who originally called that witness, and it is an 

essential mechanism for verifying the accuracy, completeness and 

thoroughness of the testimony that the witness provided during 

examination-in-chief. It signifies the accuser's right for the cross-

examination of witnesses in compliance with the cross-examination and 

adversary system of civil rights in India as well as demonstrates the 

basic concept of the law wherein evidence must be proven and 

subjected to scrutiny. In contrast to examination-in-chief, leading 

questions are normally allowed in cross-examination, enabling the 

other party to no longer just challenge the witness's account, but to they 

can directly show inconsistencies or motives the witness may have. 

Cross examination is caught on the broader side which includes not 

only the fact just been testified in ordination with examination in chief 

but also on the aspects disturbing the credibility of a witness which is 

as explained under Section 146. 
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There shouldn't be a cross-examination here, rather whatever the truth 

there can be out there. In State of Rajasthan v. Ani Singh, the Supreme 

Court of India called it “the most efficacious test to discover the truth 

and detect falsehood in human testimony.” Emphasizing protections 

individuals are entitled to under the U.S. Constitution, cross-

examination allows witnesses to be asked questions from opposing 

angles, which can expose inconsistencies, biases, or holes in a witness's 

testimony that may not be evident from just the examination-in-chief. 

In doing so, viewers are also afforded the chance to present alternative 

narratives or explanations that will ensure for a more well-rounded 

understanding of the events in question. Cross-examination is a 

fundamental right, and its denial or unreasonable restriction may lead 

to a violation of the principles of natural justice and due process, 

rendering the proceedings illegal.Re-examination is the last of the 

stages discussed in Section 138, which permits the party that initially 

called the witness to pose further questions following cross-

examination. This is usually restricted to clarification or explanation of 

issues that arose during cross-examination, addressing confusion or 

misunderstanding that the cross-examination may have caused. Re-

examination is not for the introduction of new topics, nor to undo the 

damage of effective cross-examination, but rather to add context, or 

detail that helps the court assess the evidence appropriately as a whole. 

Re-examination is limited to matters that the opposing party has delved 

into, and that the witnesses respond to, and the other side has the right 

to cross-examine to re-establish or limit the testimony in question.The 

Act document includes provisions specific to the competence and 

compellability of witnesses. The general rule in section four 118 of the 

Evidence Act declares that all persons are competent to testify, except 

those that the court finds incapable of understanding questions put to 

them or of giving rational answers to such questions because of “tender 

years, extreme old age, disease, whether of body or mind, or any other 

cause of the same kind.” Such an inclusive approach is consistent with 

the Act's focus on permitting courts to consider anything that could be 

deemed relevant, with issues of credibility and reliability being dealt 
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with via the consideration of testimony, not a blanket exclusion. Section 

120: Competence of parties and spouses as witnesses: Section 120 

eliminates apparent historical barriers to the testimony of parties and 

their spouses, while preserving certain privilege protections with 

respect to marital communications. 

The Act also contains various mechanisms to address adverse or 

hostile witnesses. Section 154 gives the court the discretion to allow 

leading questions by a party with respect to that party's own witness, 

where that witness demonstrates either hostility or a refusal to respond 

with honest answers. It not only acknowledges that witnesses 

sometimes come to an opposing viewpoint or develop a vested interest 

in the other side after expressing an willingness to testify but also 

allows courts the discretion to request or mandate such if it would 

further the interests of justice. Whether a witness is hostile is decided 

by the court, based on the witness’s demeanor, contradictions between 

current and previous testimony, or other signs of a refusal to testify 

truthfully. Officially declared a hostile witness, the examining party 

stands free to treat the witness as if on cross-examination — asking 

leading questions, attacking the testimony, and so on.Section 155 deals 

with impeachment of witness credibility, exploring the different ways 

in which a party may challenge the reliability of a witness. This might 

include evidence that the witness has made prior inconsistent 

statements, that they have a reputation for lying, or that they have a 

reason to lie in the current case. In evaluating whether the testimony of 

Section 155 is accurate, the Act balances testing the credibility of 

witnesses against fairness and relevance concerns by preventing 

questions regarding a witness's overall credibility unless specifically 

permitted by Section 155. This reflects an understanding that although 

credibility is important in determining the weight of testimony, 

excessive concern with who these witnesses are — especially by way 

of character attacks — may take a side road to the substantive issues in 

the case and possibly even dissuade witnesses from appearing.. 
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Unit 19 Cyber Laws-The Information Technology Act, 2000 

Digital Signature and Electronic Records 

With the arrival of the digital age, there was a need for legal 

frameworks to recognize electronic transactions and communications, 

which resulted in India's Information Technology Act, 2000 (IT Act). 

This landmark legislation brought India in league of countries which 

have special laws governing cyberspace. The primary goal of the Act 

was to give electronic commerce legal recognition and to allow for 

electronic filing of documents with government agencies.Digital 

signatures are the computer-based equivalent of handwritten signatures 

and form one of the important pillars of the IT Act. Section 2(1)(p) of 

the Act defines digital signature as "authentication of any electronic 

record by a subscriber by means of an electronic method or procedure 

in accordance with the provisions of section 3." Content-specific data 

at the application layer is used to sign the communications ensuring 

integrity, authenticity and non-repudiation.Digital Signatures rely on 

an asymmetric cryptography system, also known as public key 

infrastructure (PKI). A system that uses a pair of mathematically related 

keys – a private key available only to the signer and a matching public 

key available to anyone. When a document is signed electronically, the 

signer's private key generates a unique digital fingerprint (or hash 

value) that represents the document. This signature is verifiable with 

the signer’s public key, proving that the document comes from where it 

says it does and has not been modified since signing. 

Digital signature under section 3 of the IT Act: Section 3 of the IT Act 

deals with the authenticity of electronic records through digital 

signature. It states that any subscriber can verify an electronic record by 

using his own digital signature (digital signature is created with the 

help of any symmetric crypto system and any hash function). This sub-

section is significant as it establishes the legal validity of the digitally 

signed documents and makes them at par with the physically signed 

documents.The IT Act fspecifically identified Certifying Authorities as 
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the focus of its regulatory framework to ensure reliability and security 

for digital signatures. Section 24 enables the Central Government to 

appoint a Controller of Certifying Authorities, who will be responsible 

for the licensing and regulations of certifying authorities. Digital 

Signature Certificates are issued by Certifying Authorities, which attach 

a person's identity to their given public key, creating a trusted 

verification chain.The Amendment Act of 2008 enhanced the 

provisions of the act by adding Electronic Signatures along with the 

digital signatures, significantly widening the scope beyond the PKI-

based digital signatures. Section 3A outlines "electronic signatures" as 

"authentication of any electronic record by a subscriber by means of 

the electronic technique specified in the Second Schedule." It been 

pragmatic and, effectively, technology-neutral by enabling a range of 

authentication technologies (PINs, passwords and even biometric) to 

substitute for a writing of a signatory and recognize various techniques 

of authorisation that have evolved since the law was passed.The other 

very important part of IT act data is electronic records. As per the 

definition under Section 2(1)(t), an electronic record means 

information, record or data generated, image or sound stored, received 

or sent in an electronic form or microfilm or computer-generated 

microfiche. This is such a wide-ranging definition that it covers 

essentially any kind of information existing in a digital format, 

including everything from emails and word documents to database 

records and digital images. 

The Act aims to provide legal recognition to e-records, as per Section 4 

of the Act "where any law provides that information or any other matter 

shall be in writing or in the typewritten or printed form, then, 

notwithstanding anything contained in such law, such requirement shall 

be deemed to have been satisfied if such information or matter is 

rendered or made available in an electronic form and accessible so as 

to be usable for a subsequent reference." This one clause closes the gap 

left in many of the current regulations between outdated paper-based 

documentation requirements and new methods of 
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communication.Hence, section 5 of the same provides for that 

contracts, regardless of it being electronic, shall not be non-enforceable 

merely on the contention that the means of communication were 

electronic. It has played a key role in enabling e-commerce and online 

transactions by removing legal hurdles to electronic 

contracting.Section 65B of the Indian Evidence Act as modified by the 

IT Act relates to the evidentiary worth of electronic records. It states 

that any information contained in an electronic record that is printed on 

paper, stored or recorded or copied in optical or magnetic media 

produced by a computer shall be treated as a document and is 

admissible in evidence and is admissible in evidence in any 

proceedings. This is so, but the law requires that the electronic record 

must not only be generated by a computer that works properly, but also 

be certified as such by a person responsible for the use of the device 

creating such data.Section 13 of the my brain processes that now a 

days but it is mandatory for electronic records and digital signatures. 

Section 14 provides: (7) Any person may enter into a secure electronic 

record by means of a secure electronic signature, which shall involve 

implementing a security procedure accepted by the parties involved. 

Section 15 defines a secure electronic record as one secured by such 

security procedure.Regarding retention of electronic records, Section 7 

of the Act provides that records shall be deemed to be retained if: the 

information is available in format for subsequent reference; the record 

is retained in the format in which such record was originally generated, 

sent or received; and the details of the origin, destination, date and time 

of dispatch or receipt, as the case may be, are available. This 

requirement guarantees that electronic documentation remains accurate 

and reliable and serves its purpose for a long time. 

The IT Act thus provided a legislative framework for digital signatures 

and electronic records, which has greatly changed the manner in which 

business is conducted across India. It has allowed government 

departments to receive electronic filings, driven e-commerce, and 

enabled paperless business operations. Digital signatures are now a 
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common process for banks and financial institutions to ensure accurate 

transactions and legal and accounting professionals use electronic 

means of archiving files.Nevertheless, implementation of digital 

signatures and managing electronic records pose continuing 

challenges. Digital signature infrastructure can be technically complex 

and may be difficult for non-technical users. Another significant issue 

is the long-term preservation and accessibility of electronic records, 

especially documents that must be kept for many years. Moreover, the 

dynamic progress of technology determines the continuous adjustment 

of the legal system to new identification methods and electronic 

forms.As it relates to Digital signatures and Electronic records, IT Act 

acts as a comprehensive and progressive step towards digital 

transformation, despite these challenges. They establish the crucial 

legal framework that underpins such transactions and communications 

over electronic systems, enhancing trust in the digital ecosystem and 

facilitating the achievements of endeavors such as Digital India. 

Electronic Governance 

One such move was made in the form of the Information Technology 

Act, 2000, that put certain aspects in place for electronic governance in 

India, and clear cut differences were drawn between paper governance 

and e-governance. The goal behind this transition was to improve 

efficiency, transparency, and accessibility of government services, all 

while reducing costs and bureaucratic hold-ups. IT Act 2000 Section 4 

to Section 10 deal with the subject of electronic governance.Section 4 

of the Act, encompasses legal recognition of electronic records, it states 

that if any law requires any information to be in writing, typewritten or 

printed form then requirement shall be deemed to be satisfied if 

requirement is in electronic form. This provision validates digital 

documents in all domains of governance and removes barriers to 

paperless administration. The underlying principle is that the medium 

used to store and convey information should not compromise its legal 

significance if the content is preserved and retrievable.Section 5 builds 

on this by making electronic signatures legally equivalent to 

Judiciary and 

Important 

Legislature 

MATS Centre for Distance and Online Education, MATS University



341 
 

handwritten signatures. This recognition has been crucial in unlocking 

end-to-end digital processes across government departments allowing 

documents to be created, processed, and approved electronically 

without the need to return to a paper-based version at any stage. This 

provision has practical effects across government activities, from 

certificates and licenses to applications and administrative 

proceedings.IT Act, Section 6: Electronic Records and Electronic 

Signature with Government — In the previous section, we looked at 

electronic records and its implications. It entrusts the power to the 

appropriate Government to enact the manner and format of electronic 

records, payment and payment of fees, and authentication mode for all 

electronic documents filed before any governmental body. This has 

played a vital role in ensuring standardization of the e-governance 

protocols across departments of different governments for 

interoperability and a uniform citizen experience.Section 6A was added 

to facilitate the delivery of services by the service provider, which 

added to the legal provisions for electronic governance and was 

introduced by the amended Act in 2008. This section highlights the 

importance of public as well as private service providers in electronic 

delivery of government service and creates a legal framework for 

Public-Private Partnership (PPP) in e-governance initiative. The 

provision allows the government to use private sector expertise and 

infrastructure to provide services more efficiently. 

Section 7 of the Act deals with the retention of electronic records, 

indicating that electronic records deemed in accordance when it meets 

the condition prescribed in this Section of the Act that an electronic 

record is considered to have fulfilled the requirement of retention of 

documents. Those include preserving the accessibility, format integrity, 

and source and destination of the electronic records. This provision has 

important ramifications for the record-keeping of government, enabling 

departments to retain a digital archive that fulfills statutory retention 

obligations while avoiding physical storage infrastructure.Section 8, 

which provides for appropriate publications in the Official Gazette to 
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be published in electronic form, legitimizes electronic publication of 

rules, regulations, and notifications. This provision has made it 

extremely easy for the governmental orders and notifications to be 

made available on its portal, making it instantly available to its citizens 

and eliminating the time lapse between issuance and public awareness. 

Now, many government departments keep aman electronic gazette on 

their website giving real-time access to regulatory changes.Sections 9 

and 10 further extend the principles of electronic governance to forms, 

applications and receipts/payments. Penalties for Non-compliance 

(Sections 5 and 6)Section 8 validates electronic filing of 

forms/applications with governmental authorities, while Section 9 

validates electronic payment to and receipt by the governmental 

authorities. These measures have played an essential part in minimizing 

transactional friction between citizens and governments by allowing 

citizens to perform routine administrative tasks without having to 

physically visit government offices.The characteristics of e-governance 

envisaged in the IT Act has been a catalyst for many flagship initiatives 

including the Digital India programme initiated in 2015. This program 

aims to make India a digitally empowered society and knowledge 

economy through three strategic pillars; (a) Platform as a utility to 

every citizen, (b) Governance and services on demand and (c) Digital 

empowerment of citizens. The IT Act lays the legal foundation in this 

respect and has played a vital role in the implementation of these vision 

areas. 

The Unified Payments Interface (UPI) is one of the best 

implementations of electronic governance which has its strength on the 

back of legal recognition of electronic payments, as per Section 10 of 

the IT Act. UPI has transformed digital transactions in India, allowing 

users to make instant fund transfers from their bank accounts using 

mobile apps. UPI has reached the treasury department: Once an inter-

ministerial transaction was cash today UPI has been used for 

withdrawal of fees collected, subsidy disbursements and other 

payments which have reduced cash handling and inefficiency.While the 
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Aadhaar ecosystem is largely covered by the Aadhaar Act, 2016, its 

functional architecture built on electronic governance takes direction 

from the provisions of the IT Act. The electronic Know-Your-Customer 

(e-KYC) of Aadhaar, used for paperless verification of identity, derives 

its legality from the IT Act’s recognition of electronic records and 

authentication. The Aadhaar–IT Act partnership has effectively 

simplified the process for identifying beneficiaries for different 

government welfare schemes, cut down leakages and improved 

targeting efficiency.The National e-Governance Plan (NeGP):The 

NeGP was launched in 2006 and, over the years, all approved NeGP 

was integrated with Digital India and Mission Mode Projects (MMPs) 

were undertaken in multiple sectors, including agriculture, education, 

healthcare, etc. These are all projects falling under the legal umbrella of 

the IT Act and those projects have digitized a number of government 

services and made them available at Common Service Centres (CSCs) 

in villages and online portals. In this context, section 9 -- which 

provides for the legal recognition of electronic applications and forms -

- has been particularly important for these initiatives.DigiLocker, a 

flagship initiative under Digital India, demonstrates the practical 

implementation of Section 7 of the IT Act in relation to retaining 

electronic records. It is a secured cloud-based storage space for citizens 

for storing important documents such as education certificates, driving 

licenses, and vehicle registration certificates. These documents are 

issued directly to the DigiLocker accounts of the citizens by the 

respective government departments, thus removing the need of a 

physical document but still maintaining the legal validity of the 

document.It is an online market for public procurement, and its 

persistence is likely based on the provisions of the IT Act concerning 

electronic contracts and digital signatures. GeM has revolutionized the 

government procurement processes bringing in enhanced transparency, 

curbing corruption and improving efficiency in public expenditure. It 

facilitates the entire electronic procurement process from publishing the 

tender to awarding the contract, all of which can legally be signed using 

digital signatures defined in the IT Act. 
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While it has led to many achievements, electronic governance in India 

still faces a few gray nodes. Especially in rural and underprivileged 

communities, digital literacy remains an essential hurdle to overcome 

within the field of e-governance, as it can restrict the reach and 

influence of various initiatives. This digital gap is made worse by 

network connectivity problems in remote regions and the differences in 

electronic government service access.One the crucial aspects that 

emerged in electronic governance is Data security and privacy. With a 

growing volume of citizen data being stored and processed by 

government departments, its protection against unauthorized access and 

exploitation becomes non-negotiable. However, the provisions of the IT 

Act relating to data protection, although in place, have been criticized 

as obsolete in an increasingly digital and globalized world, and have 

thus warranted the need for a comprehensive data protection law on par 

with global standards.Another challenge is the interoperability between 

various e-governance systems. Even with standardization in place, 

many government applications continue operating as silos, preventing 

easy data exchange and integrated service delivery. This fragmentation 

leads to citizens needing to visit numerous sites for related services, 

reducing the convenience that e-governance hopes to provide.Another 

challenge for the legal framework for electronic governance is that it 

hence has to cope with a fast moving technology. They might require 

legislative updates to account for the unique attributes and potential 

risks associated with such emerging governance technologies as 

artificial intelligence, blockchain and the Internet of Things. The 

technology-neutral stance of the IT Act provides some ease, but 

targeted amendments will be required to fully utilize these 

innovations.The way forward needs addressing these challenges, while 

building on what the IT Act has laid the foundation for. The Digital 

Personal Data Protection Act introduced by the government is a step 

forward for strengthening data protection in the e-governance 

ecosystem. The launch of the India Enterprise Architecture (IndEA) 

framework is another significant step in addressing this challenge and 

aims at making systems interoperable within and across governments, 
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resulting in integrated e-governance architecture.These sections on 

electronic governance are probably the most impactful of the IT Act, 

changing the nature of the citizen-government interaction and making 

public services more accessible, efficient and transparent. With a 

rapidly evolving technology landscape and accelerating digital 

adoption, these provisions will become the foundation of India's 

governance framework but will need constant updates to account for 

the opportunities and challenges that will arise in the future. The IT Act 

was only a step in the direction towards better electronic governance 

and the well-informed online citizenry that it aims to create. 

Cybercrimes and Penalties 

The Information Technology Act, 2000 (IT Act) was the first 

comprehensive attempt by India to deal with the emerging challenges 

of cyberspace. In addition to enforcing electronic records and enabling 

e-commerce, the Act also introduced criminal clauses. Section 43 to 47 

pertaining to penalties, compensation, and adjudication of computer-

related offenses included within Unit IX and Section 65 to 78 

explaining cyber crimes and its punishment within Unit XI, of IT Act 

help contemplate their repercussions. However, this was followed by a 

radical revision in 2008 that broadened the scope of offenses and 

strengthened penalties to address the increasing variety of cybercrime. 

It mentions unauthorized access to computer systems and networks, 

data theft, virus attacks, system damage, cyber attacks and other 

similar offences. Whereas in subsequent sections imprisonment is 

prescribed, Section 43 does not prescribe imprisonment but holds 

blocking of unlawful action, civil liability by way of compensation to 

affected parties. Anyone who accesses, downloads, extracts, copies, or 

damages data, without the permission of the owner or any other person 

who is in charge of a computer, computer system, or computer network, 

will be liable to pay damages by way of compensation to the affected 

person, as per the provision. Due to the potential magnitude of the 

repercussions of digital violations, the compensation awarded under 

this section shall not exceed one crore rupees (ten million 
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rupees).Section 66 — Offences of hacking with a computer system 

come under a graver form as Provided under Section 66 if one commits 

any acts laid down in Section 43 in a manner that is dishonest or 

fraudulent. This section provides for imprisonment for a term which 

may extend to three years, or with fine which may extend to five lakh 

rupees, or fine and imprisonment both. Moving from civil liability to 

criminal punishment underscores the legislature’s desire to deter 

malicious cyber activity that threatens the integrity, confidentiality and 

availability of digital assets.A particular provision, Section 66C, deals 

with identity theft in the electronic space, and establishes penalties for 

fraudulent or dishonest use of another computer resource, deceptive 

use of an electronic signature, password, or various other unique 

identifiers. As digital identities become central to not only financial 

transactions but also social interactions and access to services, this 

provision ensures individuals are protected against impersonation and 

identity-based fraud. The offence is punishable with imprisonment of 

up to three years and a fine of up to one lakh rupees. 

A similar offense is that of cheating by personation using computer 

resources and is covered under section 66D. This particular section 

punishes those who cheat by personation, whereby the fraud was 

committed with the use of the communication device or computer 

resource, by personating another person or imposturing the identity of 

another person. With the advent of online messaging apps, the ways in 

which a person can be duped have multiplied and so have the 

provisions in law to curb digital deception. The penalty was the same 

as that for identity theft —up to three years’ jail and a fine of up to one 

lakh.It shows the specific nature of the privacy in the digital era as 

envisaged by the IT Act itself in Section 66E, which makes it an 

offense to capture, publish, or transmit the image of a person’s private 

areas without consent. This crime, popularly known as ‘voyeurism’ 

criminalises the ?misuse of digital technology to invade personal 

privacy. The provision provides punishment for imprisonment for a 

term which may extend to three years, or with fine which may extend to 
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two lakh rupees (two hundred thousand rupees), or with both.Section 

66F of the IT Act 2008 amended to include cyber terrorism. (11) Cyber 

terrorism is considered attempts intended to threaten integrity, unity, 

security or sovereignty of India by denial of access to person/s 

authorized, access to government communications networks or data 

with intention to cause the following: (i) death, damage or injury, (ii) 

damage to property, (iii) disruption of essential supplies or services, (iv) 

degradation of services used by the computers, (v) critical information 

infrastructure being adversely affected. With the ability of cyber attacks 

to disrupt the country as a whole or pose a threat to national security, 

the offense prescribed in this instance is punishable with a maximum 

punishment under the IT Act, i.e., imprisonment for a term that may 

extend to life.Offensive messages sent via communication services are 

criminalized under Section 67, which outlaws the electronic 

publication or transmission of obscene material. This provision has 

been used in several cases of derogatory content on social media 

platforms and messaging applications. For first offenders, the 

punishment is imprisonment of up to three years and a fine of up to 

five lakh rupees, with higher penalties for repeated offences.Section 

67A of the Act on the other hand, deals with publishing sexually 

explicit acts electronically. The penalty is harsher than that for lewd 

material under Section 67, with a maximum of five years in prison and 

a fine of up to ten lakh rupees (one million rupees) for first-time 

offenders, with enhanced penalties for repeat offenses. 

Considering the special sensitivity of children in the environment of 

the digital world, Section 67B makes child porn in electronic form 

punishable by law. This sweeping measure bans creating, collecting, 

seeking, browsing, downloading, advertising, promoting, exchanging or 

distributing material that depicts children engaging in sexually explicit 

acts. The punishment for this offense — up to five years in jail and a 

fine of up to ten lakh rupees for first-time offenders, with tough 

penalties for repeat offenders — reflects the seriousness of the 

crime.Section 70 of the IT Act deals with unauthorized access to 
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protected system, where it empowers the government to notify certain 

computer resource as "protected systems". Unauthorized access to those 

systems, which typically comprise critical national infrastructure, is 

punishable by up to ten years in prison and a fine. This provision 

acknowledges that some computer systems are more vulnerable and 

are of national interest so warrant special consideration.The breach of 

confidentiality and privacy is particularly covered under Section 72, 

which states that whoever, "having secured access to any electronic 

record, book, account, information or data" under this Act or rules made 

thereunder, discloses the home contents without the consent of the 

person concerned shall be punished, by the law. It is especially relevant 

in the case of persons in authoritative or responsible positions who 

abuse their authority by infringing upon access to sensitive information. 

The offense is punishable by a maximum two-year jail term or a 

maximum one-lakh rupee fine, or both.Section 72A broadens this 

protection to personal data acquired under a lawful contract. It forbids 

service providers from disclosing personal information without consent 

or in violation of lawful contracts. Such a provision is particularly 

relevant in the context of data-driven businesses that largely rely on 

gathering large amounts of personal information from users. This shall 

be a punishment of imprisonment for a term which may extend to three 

years, or with fine which may extend to five lakh rupees, or with 

both.Section 66D of IT Act: Making false electronic records, etc., with 

fraudulent intent - As per this, any individual who, with intent to cause 

or knowing that he is likely to cause annoyance or injury or violation 

of rights of any person, fraudulently or dishonestly use help of an 

electronic form of record will be punished. By imposing civil liability 

on the purveyors of intentional falsehoods, this clause is a legal 

countermeasure to the explosion of digital error information that can 

instigate social unrest. The offense is punishable with a maximum of 

three years in prison and fines.There are several practical issues behind 

the applicability of these cybercrime provisions. In fact, the 

transnational scope of cyberspace often presents jurisdictional 

challenges that hinder the prosecution of offenders located abroad. 
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Digital technologies own up to anonymity that makes it even more 

difficult to give recognition and attribution of crime. Moreover, 

cybercrime investigations require specialized knowledge and tools that 

may not be equally available at all law enforcement agencies, given the 

technical complexity involved. 

The IT Act makes some of these issues bearable through procedural 

provisions. Section 78(1) Bestows power to investigate the offenses 

punishable under the Act by police officers not below the rank of 

Inspector. Furthermore, Section 76 makes provision for confiscating 

devices or gadgets used to commit cybercrimes, which facilitates the 

seizure of digital evidence.To facilitate the investigation, the IT Act, 

empowers interception, monitoring, or decryption of information 

generated, transmitted, received, or stored in any computer resource 

under Section 69, which is specifically in the interest of (c) national 

security; (d) friendly relations with foreign states; (e) public order; or 

(h) to investigate any offence. Section 69B, likewise, provides the 

government the power to monitor and collect traffic data for supporting 

cybersecurity and preventing cybercrime. Despite being critical to 

effective law enforcement in the digital realm, these measures have 

drawn concerns about potential surveillance and intrusion into 

privacy.From the time of the enactment of IT Act, the judicial 

interpretation of cybercrime provisions has changed drastically. In 

Shreya Singhal v. Union of India (2015), the Supreme Court declared 

Section 66A unconstitutional for being vague and an unreasonable 

restriction on free speech, where it made it a crime to send offensive 

messages through a communication service. This landmark ruling 

highlighted the necessity of achieving a balance between preventing 

cybercrime and respecting fundamental rights.In India, the legal 

framework for addressing digital offenses is its Information Technology 

(IT) Act, established in 2000. Institutionally, the establishment of 

dedicated police units such as Cyber Crime Cells in police departments 

across several states and CERT-In have improved cybercrime response. 

The National Cyber Security Policy, 2013 compliments the legal 
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framework by building a safe cyber ecosystem, augmenting regulatory 

frameworks, and fortifying global cooperation.New and technical 

affected fields develop, which is relied on cybercrimes with continuous 

updates to abide by the law after the development of technology. In 

particular, emerging threats such as ransomware attacks, cryptocurrency 

frauds, deepfake attacks, and IoT-based attacks may need specific 

legislative attention. The Digital Personal Data Protection Act seeks to 

address these, especially when it comes to data protection and 

privacy.The cybercrime provisions of the IT Act is a landmark 

legislation towards facilitating a safe and secure cyber environment in 

India. Although there are still challenges in their implementation, and 

in adapting to new threats, such provisions have nevertheless provided 

the foundation for a legal response to digital offending. With the rapid 

growing digital economy of India and even more accelerated 

technology adoption, the real impact of these provisions would be on 

the line to ensuring trust of individuals in the digital ecosystem while 

protecting individual rights, businesses and national interest in 

cyberspace. 

Intermediary Liability 

The framework of intermediary liability is undoubtedly one of the most 

intricate and dynamic facets of the Information Technology Act, 2000 

(IT Act). Again, as digital platforms and services exploded on the 

Internet that allowed for user-generated content and interaction online, 

the question of liability for illegal or bad content became more and 

more relevant. As per explanation 1 of section 2(1)(w) of the IT Act an 

"intermediary" means any person who on behalf of another person 

receives, stores or transmits an electronic record or provides any service 

with respect to that record. This definition covers a variety of entities, 

including internet service providers (ISPs), web hosting providers like 

BlueHost, search engines, social media platforms like Facebook, e-

commerce websites like eBay, and payment gateways like PayPal.The 

IT Act (2000) set a rather strict liability framework that imposed heavy 

responsibilities on intermediaries in terms of monitoring and filtering 
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content. Section 79 of the original Act offered to intermediaries limited 

exemptions from liability, but limited them to those intermediaries who 

exercised due diligence and did not have actual knowledge of the 

unlawful act. From the intermediary’s perspective, this strategy 

introduced enormous operational challenges that might brake 

development and free expression online.Acknowledging these 

challenges, the Information Technology (Amendment) Act, 2008 

substantially overhauled the intermediary liability regime in India. The 

amendment of Section 79 read as; a. 1. An intermediary shall not be 

liable for any third-party information, data or communication link made 

available or hosted by him: Provided that the intermediary is not, 2. If 

the intermediary complies with the provisions of sub-section (2), sub-

section (3) and sub-section (4) of section 79 of IT ACT. This signalled a 

step towards a more proportional regime, recognised the impossibility 

of such a pre-screening duty on intermediaries, while still holding them 

liable in specific situations.There are three preconditions for safe 

harbour protection under Section 79(2). First, the function of the 

intermediary must be limited to providing access to a communication 

system over which third-party information is transmitted or temporarily 

stored. Second, the transmission can’t be initiated by the intermediary, 

nor can the intermediary pick the receiver of the transmission or select 

or modify the information in the transmission. (d) An intermediary shall 

act with due diligence in discharging its duties and shall observe such 

other guidelines as the Central Government may prescribe.It also states 

in section 79 (3) that safe harbor protection is not available if the 

intermediary has conspired, abetted, aided or induced the commission 

of the unlawful act, or if the intermediary, upon receiving actual 

knowledge of any illegal content, or being notified by the appropriate 

government or its agency, does not expeditiously remove or disable 

access to that material. This “notice and takedown” mechanism became 

a key feature of India’s intermediary liability regime, balancing the 

obligations placed on platforms with the practical realities of content 

moderation at scale.The government issued the Information 

Technology (Intermediaries Guidelines) Rules, 2011, to fill in more 
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details for intermediaries about these requirements for ‘due diligence’ 

under the framework. These rules required intermediaries, in addition, 

to have to publish terms of service that disallowed users from hosting, 

displaying, uploading, modifying, publishing, transmitting, updating, or 

sharing content of a grossly harmful, harassing, defamatory, obscene or 

otherwise unlawful nature. 

Under the 2011 Rules the intermediaries were also required to inform 

the users about its privacy policy and terms of use, and to reduce 

content prohibited from being posted. Also, the intermediaries were 

required to not knowingly host or publish any prohibited information 

and remove such content within 36 hours on obtaining actual 

knowledge. These efforts sought to create a level playing field for 

content moderation on various platforms and provide clarity on the 

obligations placed on intermediaries.Through judicial pronouncements, 

the interpretation and application of these provisions have undergone 

considerable evolution. In Shreya Singhal v. Union of India (2015), the 

Supreme Court read down Section 79(3)(b) which, in turn, held that 

intermediaries would only be obliged to remove content upon the 

receipt of actual knowledge through a court order or a government 

agency communicating such request. This interpretation limited the 

circumstances in which intermediaries would be liable, striking a 

balance that protected free expression while still ensuring that 

genuinely illegal content could be addressed.The seminal verdict 

Avnish Bajaj v. State (2005), also known as the Bazee.com case — 

demonstrated, intermediary liability can take many forms. For example, 

the head of an e-commerce platform was detained after a pornographic 

video was put up for sale on the site. The case highlighted the threats 

for intermediaries that can further result in legislative reforms, 

although the High Court of Delhi eventually acquitted the CEO.In 

Google India Pvt.In the case of Pooja M. Suitela v. Bhanulal J Shinde 

& Anr. (2019), the Supreme Court drew a distinction as to the 

applicability of Section 79, specifying that the immunity provided 

under Section 79 does not extend to violations of intellectual property 
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rights. You are only qualified to respond to this court in cases of 

copyright or trademark infringement, to the takedown provisions 

concerning those rights in particular, rather than if you have invoked 

the broad media safe in Section 79.The fast-paced advancement of 

digital services as well as new and unique challenges in content 

governance necessitated formulation of the Information Technology 

(Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021. 

This new framework for intermediaries was much broader than the 

previous one, as it laid down distinct obligations depending on the size 

and nature of the platform. The rules classified some intermediaries as 

"significant social media intermediaries" on the basis of those 

thresholds, placing additional obligations on these larger platforms. 

Under the 2021 Rules, significant social media intermediaries are also 

required to identify certain key personnel within India, like a Chief 

Compliance Officer, a Nodal Contact Person and a Resident Grievance 

Officer. Such requirements seek to bolster accountability and ensure 

platforms have a local presence to respond to legal orders and user 

grievances. The rules also include that these intermediaries should be 

able to identify the first originator of information that is required by 

court order or when required by any competent authority for a 

particular crime which is of serious nature.The 2021 Rules introduced 

new due diligence requirements for all intermediaries and prescribed 

that rules and regulations, privacy policy and user agreements would 

have to be published conspicuously. The period within which some 

types of content must be removed upon receiving actual knowledge was 

shortened, from 36 hours to 24 hours. The rules also mandated a three-

tier redressal mechanism, which included: self-regulation by the 

intermediary, self-regulation by the industry bodies, and oversight by 

the government.Others have had legal challenges to their 

implementation, with concerns raised about the implications for user 

privacy, free expression, and the operational feasibility of smaller 

platforms. Different High Courts have looked at various aspects of the 

rules, and in some cases have also granted interim stays on parts of the 
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provisions. These disputes are working their way through the courts, 

and the legal situation is fluid.But in addition to legal requirements, 

intermediaries also face serious practical challenges to moderating 

content at scale. The sheer amount of user-generated content makes 

thorough pre-screening practically impossible, and the cultural and 

linguistic variety in India complicates content moderation even further. 

Machine learning tools powered by artificial intelligence can help with 

detecting some categories of unwanted material and patrolling for it, 

but these tools struggle with contextual subtleties and can create false 

positives or negatives.Depending on the intermediary liability 

framework, interests can include individual rights to free speech and 

expression, protecting intermediaries against liability, and the public 

interest in preventing or redressing unlawful content dissemination. On 

the other hand, platforms require some degree of reasonable protection 

from liability for third-party content in order to enable them to operate 

effectively and encourage innovation. However, proper remedies must 

be in place for victims of online harms; and there are also legitimate 

societal interests in combating the spread of illegal or dangerous online 

content. The balance to be struck is one with respect to technological 

implementations, free expression principles, but also the practical 

limitations of moderating content. 

India is not immune to this global context surrounding intermediary 

liability. And different jurisdictions have experimented with different 

models, none of them quite so broad as the Section 230 immunity 

provision enshrined in the Communications Decency Act in the United 

States and none quite as demanding as the legal requirements in the 

Digital Services Act in the European Union. India's approach has taken 

shape in an independent manner, but is not without its influences from 

these international paradigms, even as it must necessarily customise 

them with respect to India's constitutional ethos and societal 

priorities.Intermediary liability has significant economic consequences. 

Regulatory compliance comes at a cost, which can act as a barrier to 

entry for smaller players or startups. Moreover, developing clear and 
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predictable liability rules can encourage a more safe online 

environment, improving users’ confidence and engagement in the 

digital economy. Intermediary liability frameworks therefore have far-

reaching implications for digital inclusion, innovation and economic 

growth.There are emerging issues in the field, which could play a role 

in shaping the future of intermediary liability in India. The emergence 

of generative artificial intelligence raises further questions about how 

to attribute and assign responsibility in the creation of content. End-to-

end encryption complicates content moderation while performing vital 

privacy and security roles. And in an economy where very few Internet 

intermediaries do their work in silos, such classifications increasingly 

lose meaning as providers of mixed online services.The intermediary 

liability provisions of the IT Act reflect an ongoing attempt to balance 

various conflicting interests in a rapidly changing digital environment. 

Since the original Act, with its quite strict approach boring the brunt of 

the criticism, to the more nuanced framework introduced by the 2021 

Rules, this legal regime has evolved with changing technology, 

business models, and societal expectations. As digital platforms come 

to play a larger central role in economic, social and political life, these 

provisions, their effectiveness and their fairness, will remain crucial for 

the healthy development of India's digital ecosystem.The conversations 

inevitably to follow between legislators, judiciary, industry, civil 

society and users would have a significant impact on the shape 

intermediary liability takes in this country. Guided by constitutional 

principles, technological realities and global best practices, this 

collaborative approach is the optimal way forward toward a balanced 

framework that protects individual rights, boosts innovation and 

defends the integrity of online experience. 
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Unit 20  The Prevention of Corruption Act, 1988 

One of the most important laws in the fight against corruption in public 

service was enacted by the Central Government of India in 1988 as The 

Prevention of Corruption Act, 1988 (PCA). Four decades ago, to have a 

legislation to amalgamate the law relating to the prevention of 

corruption and to the matters connected therewith was formed and 

enacted. The Act was enacted with the main goals of reducing the 

incidence of corruption among officers in public positions by creating 

a comprehensive mechanism for defining corruption-related crimes, 

creating standard investigative and prosecution processes, and 

instituting harsh punishments. The Act repealed the Prevention of 

Corruption Act, 1947, and also included certain provisions of the Indian 

Penal Code relating to corruption in public service, thus providing a 

single law to tackle the menace more effectively.The Prevention of 

Corruption Act, 1988 (POCA) which was passed in 1988, was passed 

at a time when there was growing concern within the public 

administration about corruption. Political corruption became such a 

concern in the 1980s that several scandals raised public skepticism 

about the integrity of politicians, eroding the American faith in public 

institutions. The Prevention of Corruption Act, 1947 and other similar 

laws, had become insufficient to cope with the changing dynamics of 

corruption. This required stronger and more extensive legislation 

capable of adequately tackling modern corruption issues. Benefiting 

from disclosures in the Sharma Commission report and voluminous 

amendments undertaken, the new Act included provisions to expand the 

concept of 'public servant', more effective investigation and 

prosecution, and tougher penalties, as considered necessary to augment 

the crusade against corruption in public service. 

However, the interpretation of the Prevention of Corruption Act, 1988, 

has posed several challenges, despite it being quite comprehensive in 

approach. The very nature of corruption being complex, investigation 

being challenging and the mandate of provision for prior sanction for 

prosecution impeding effective use of the Act have presented 
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challenges to its bargain. However, subsequent amendments, including 

the landmark Prevention of Corruption (Amendment) Act, 2018, have 

implemented significant reforms to meet these challenges and improve 

the Act's effectiveness. The changes made to the Act after 2018 have 

expanded the provisions of the act to include the giver of a bribe, 

inserted the concept of corporate liability, redefined criminality, laid 

down time frames for the completion of trial, and established stronger 

grounds for the attachment of property acquired by virtue of corrupt 

activities. Such changes reflect an evolving understanding of 

corruption and willingness to create more effective legal tools with 

which to combat it.The Prevention of Corruption Act, 1988 is not an 

isolated piece of legislation; it is part of a wider legal and institutional 

framework to address the issue of corruption in India. It helps the 

mission of other laws like the Lokpal and Lokayuktas Act, 2013, the 

Whistle Blowers Protection Act, 2014, and the Benami Transactions 

(Prohibition) Act, 1988. These laws address different aspects of 

corruption and provide a multi-faceted approach to combatting corrupt 

practices, with different laws targeting different aspects of corrupt 

practices and providing different mechanisms for prevention, detection, 

and prosecution. Additionally, the ratification of the United Nations 

Convention Against Corruption (UNCAC) by India in 2011, which 

mandated amendments to the PCA to enhance compliance with 

international standards, underscores the importance of global 

cooperation in anti-corruption and India's commitment to aligning its 

laws with international norms. 

Public Servant Offenses 

It makes specific provisions of offences of public servants as specified 

in the Prevention of Corruption Act, 1988. At the heart of this 

legislation is a careful definition of corrupt practices so that we know of 

what an offense consists and what the penalty is for committing it. 

Section 7 of the Act punishes taking gratification, in respect of an 

official act, other than legal remuneration. This provision specifically 
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aims at public servants who obtain or accept, or agree to accept or 

attempt to obtain, as an inducement any undue advantage from any 

person for improper or dishonest performance of a public duty, or for 

their forbearance or forbearance of such duty. The critical aspect of this 

offence is the nexus between the gratification and the official work 

which ties up the two in the form of an undue advantage — both of 

which form the basic components of the offence. This is a proactive 

step ensuring that any types of bribery - whether you agree to receive 

illegal gratification or to refrain from performing or abstaining from 

any official act, all of it are covered under Act.One of the important 

provisions of the Act is Section 8 which deals with the crime of taking 

gratification, in order, by corrupt or illegal means, to influence a public 

servant. It specifically penalizes persons who give remuneration to 

public authorities with the purpose of directing them in the performance 

of their duties. It criminalizes both the giving and receiving of bribes, 

thus creating a dual liability, Batra said, adding that since corruption 

involves both, the giver and the receiver, both become liable for 

punishment. (9) Section 9 -- Taking gratification for helping in 

polarizing personal influence with a public servant. By including those 

who facilitate transactions through relationships with public servants 

but themselves do not provide bribes, this provision aims to disrupt the 

more extensive network of corruption rather than focusing solely on the 

direct transactional relationship between those who offer and receive 

bribes. These provisions recognize the legislators' appreciation of the 

intricate, multi-dimensional nature of corruption, which manifests itself 

in distinct forms within the public sector. 

The Act also widened its coverage through Section 10, criminalizing 

the abetment of the offenses defined under Sections 8 and 9. This 

addition acknowledges the fact that corruption is often a team sport — 

some people act as facilitators, intermediaries or middlemen, and while 

they may not give or take bribes themselves, they are critical players 

enabling these actions. By extending the scope of the definitions under 

abetment, and broadening its scope the Act holds every person 
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indulging in corrupt practices, and not merely those exceptions whose 

offence includes the transaction of bribes, responsible. Section 11 

Public servant obtaining valuable things, without consideration, from 

persons concerned in proceeding or business transacted by such public 

servant. This protects against a public servant receiving gifts or similar 

benefits from people with business pending with him/her, without 

compensation in return. It actively polices these potential abuses in 

recognition that bribery is not the only, or indeed even the most 

common, mechanism of corruption: More subtle forms of influence — 

such as gifting and mutual favors — can create conflicts of interest rife 

with dynamic opportunities for the abuse of government power.Section 

13, which defines criminal misconduct by a public servant, is a critical 

element of the Act. Needless to say, before the 2018 amendment, this 

section covered anything from habitual acceptance of bribery to 

securing valuable prizes without adequate consideration, 

misappropriation of property, abuse of position, disproportionate assets, 

and much more. This amendment substantially restructured this section 

to define criminal misconduct more narrowly into two primary 

categories: fraudulent misappropriation of property and illicit 

enrichment. It is an investigation with a much more tangible and 

verifiable type of corruption in mind and a major step away from 

definitions that can be stretched and contracted to suit the needs of 

vprosecutors.typically. The clause which deals with disproportionate 

assets under section 13(1)(b) continues to be very relevant. The 

presumption of corruption arises when a public servant cannot 

satisfactorily explain wealth relative to known income sources, 

reversing the burden of proof on the accused to prove tentatively legal 

sources of wealth. It identifies the difficulty and paucity to directly 

proving corrupt transactions and offers a separate route to deal with 

unexplained wealth among public servants. 

Section 14, which deals with habitual commission of offences under 

Sections 8, 9 and 12, has also been integrated into the Prevention of 

Corruption Act. This provision accounts for the fact that some corrupt 
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practices are repeated and therefore, increases the penalty for 

subsequent offenders. The Act targets habitual corruption, recognizing 

that corruption can be an ingrained behaviour among certain public 

servants and that deterrence can only be effective against persistent 

breach of the Act if the punishment is enhanced. This wide definition of 

offence and the targeted nature of prosecution for those offences 

reaffirms the primary aim of the Act, which is to establish a deterrent 

mechanism to target different forms of corruption in public service, 

ensuring that public service is exercised with integrity, transparency, 

and accountability.Over the years, myriad judicial opinions have 

shaped the interpretation and application of these provisions. However, 

many facets of these offenses have been explained and clarified by 

various court judgments giving meaning and interpretation of public 

servant, gratification, official duty, as well as the standard of proof for 

conviction. For example, in P. Satyanarayana Murthy v. Dist. Inspector 

of Police, the Supreme Court has held that it is for the prosecution to 

prove the accused had received the alleged gratification and that the 

gratification was received as a motive or reward for doing in the 

discharge of his official duty. Likewise, in State of Maharashtra v. 

Dnyaneshwar Laxman Rao Wankhede, the Court reiterated that the 

mere possession of assets disproportionate to the public servant's 

known sources of income is insufficient to convict the individual, 

unless an acceptable nexus is established between the assets found and 

the alleged time period of corrupt activity. Therefore, these judicial 

pronouncements have played a crucial role in defining the scope and 

application of the said provisions, so as to strike a balance between 

combatting corruption and preventing misuse of the provisions of the 

Act. 

The Act details the sentences that may be applied to corruption with 

our public servants. For the offenses defined under sections I, 8, 9 and 

12, the act provides for a punishment of minimum of three years, 

extendable to seven years, and a fine. Punishment for criminal 

misconduct u/s 13 is imprisonment for not less than 4 years but which 
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may extend to 10 years and shall also be liable to fine. Such severe 

penalties demonstrate the legislature's intent to establish a firm 

deterrent against corruption. That said, despite this law, the conviction 

rate under the Act remains low, indicating challenges in investigation, 

prosecution and in the judicial process. This can be attributed to the 

nature of corruption-related cases, challenges in obtaining persuasive 

evidence and lengthy trial procedures, and reinforces the importance of 

regular assessment and updating of the substantive provisions of the 

Act as well as its procedural framework.At last but not the least, 

Prevention of Corruption Act, 1988 makes a holistic mechanism for 

dealing with different types of corruption committed by public servants. 

The law seeks to develop a strong legal framework to combat 

corruption in public service through its detailed provisions relating to 

various forms of corrupt practices, its mechanism relating to evidence 

and burden of proof, and its harsh penalties. The Act is seen as a 

landmark legislation in promoting integrity and accountability in 

public administration and a step forward in promoting good governance 

and trust of people in governmental agencies despite challenges in 

terms of implementation and effectiveness. 

Investigation and Trial 

The prosecution process for the offences under the Act is mainly 

governed by the provisions of Code of Criminal Procedure, 1973 

(CrPC) and some provisions under the PCA itself. An officer not 

inferior to the rank of Inspector of Police may investigate offenses 

punishable under this Act without the order of a Magistrate. This 

provision provides wide investigative autonomy to law enforcement 

agencies, keeping in view the specialized nature of corruption 

investigations and the requirements of timeliness in such cases. The 

Delhi Special Police Establishment, also known as the Central Bureau 

of Investigation (CBI), is at the forefront of investigating high-profile 

cases of corruption, especially those involving employees of the central 

government or those with inter-state implications. For state 
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government employees, it is usually the Anti-Corruption Bureaus or 

Vigilance Departments of respective states that handles the 

investigations, which serves the purpose of having a decentralized but 

specialized body taking care of corruption investigations in different 

levels of governance.It starts with registering a First Information Report 

(FIR), effectively setting the criminal law in motion under Section 154 

of the CrPC. In corruption-related cases, the FIR is often lodged on the 

basis of citizens’ complaints, intelligence inputs or allegations unveiled 

in a preliminary inquiry. As allegations of corruption can have dire 

consequences on a public servant's career and reputation, the Supreme 

Court has found it necessary to conduct an investigation before 

registering FIRs in certain cases. In Lalita Kumari v. Government of 

Uttar Pradesh, the Court held that while upon receiving information 

disclosing a cognizable offence, registration of FIR is mandatory, 

however, preliminary inquiry was valid in specific categories of cases 

(corruption cases included), to ascertain whether the information 

reveals a cognizable offence. The accused are to be protected from 

frivolous corruption allegations through this measure, but it is also 

important to investigate those allegations promptly.After registering 

FIR, the investigating agency gathers evidence, questions witnesses 

and often raids and searches for documentary and material evidence. 

Section 18 PCA clearly provides about baseless provisions of PCA will 

be investigated by police officer not below in the rank of Deputy 

Superintendent of Police or equivalent so that a senior, experienced 

officer will be leading that complicated investigations. Such a 

requirement acknowledges the complexities of corruption cases, which 

need a capacity for investigation that can overcome evidential hurdles 

of any criminal case, but especially of corruption cases. The 

investigation agency also has powers to attach the property which is 

acquired from corrupt means and which they believe was acquired 

through it during the investigation, a vital tool to stop the dissipation of 

proceeds of corruption. 

MATS Centre for Distance and Online Education, MATS University



363 
 

The use of trap operations in cases of alleged bribery is a unique 

feature of corruption investigations. In such payments, the investigating 

agency, usually with the official complainant's assistance, arranges 

delivery of the marked currency notes to the accused public servant, 

often under surveillance. When a trap is executed successfully, i.e., the 

accused accepts the bribe, there is significant evidence that he/she has 

committed an offence under section 7 of the act. Nevertheless, such 

operations can be carried out, as long as all procedural requirements 

are met for the evidence to be admissible in court. Independent 

witnesses, proper documentation of the entire operation, preservation of 

the seized currency notes etc, are procedural safeguards that the 

investigating agency ought to have ensured. The need to follow the 

prescribed procedure has been underlined in a series of judgments 

including C.B.I. v. V.C. Shukla in which the court observed that any 

deviation from established procedure, particularly in corruption cases, 

can undermine the entire prosecution case and that the courts must 

maintain the balance between the need for effective investigation and 

adherence to procedural propriety.Trial for corruption cases is done 

under the broad framework of CrPC, with few provisions on PCA. 

Thus, however in the next Segment, the PCA gives that courts shall not 

take cognizance of an offense punishable under the Act, until prior 

sanction has been obtained from the government, or authority 

competent to grant such sanction, namely, the requirement of a 

sanction, which has far reaching implications for the institution of trial. 

The case then goes for trial before the Special Judge under Section 3 of 

the Act upon obtaining sanction. The Special Courts for corruption 

cases is a recognition of the need of specialized judicial attention to 

these matters due to their complexity and significance. Such courts will 

have to try cases on a day to day basis as it is aimed at speedy trial and 

avoidance of adjournments which has always been a bane in corruption 

cases.While these provisions are expected to ensure fast-tracked 

disposal of corruption cases by designating exclusive courts, the 

judicial process for corruption cases in India has remained fairly 

prolonged owing to a myriad of issues such as case complexity, 
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procedural hurdles, repeated adjournments, and the high volume of 

cases in the Indian judicial system. Due to this problem the Act has 

been amended in the year 2018 and a new provision has been added 

called as section 4(4) which says that the trial of an offense committed 

under this Act shall be completed within two years. In the event of 

failure to accomplish this schedule, the provision permits the extension 

of periods not exceeding half a year at a time, and the reasons for doing 

so must be recorded in writing, but the maximum time period for 

completing the trial should not over ability four years. This 

amendment, thus, is a serious effort to overcome the problem of delay 

in trials which not only affects the rights of the accused but also 

weakens the deterrent effect of law and public confidence in the anti-

corruption framework. 

Corruption trials are thus particularly challenging with regard to the 

evidence issues, with many forms of corrupt exchanges occurring off 

the radar, with little or no direct proof. These trials are governed by the 

Indian Evidence Act, 1872, which decides the admissibility and 

evaluation of such evidence, though some specific provisions in the 

PCA also impact the evidentiary burden. For example, Section 20 of 

the Act creates a presumption, that if it is established that the accused 

has received any gratification, then it shall be presumed that they 

received it as a motive or reward for doing or forbearing to do an 

official act until the contrary is shown. In the same manner, in respect 

of offence under Section 13(1)(b) relating to disproportionate assets, 

although a person might be acquitted unless the prosecution establishes 

that the public servant possesses assets infact disproportionate to 

known sources of income, as soon as that is established, it is incumbent 

on the accused to explain the legitimate source of such assets. These 

provisions recognize that evidence of corruption is often difficult to 

come by and assist in the effective prosecution of certain egregious 

crimes by altering the burden of proof in particular cases.Over the 

years, in several decisions, the judiciary has been instrumental in 

defining the parameters of investigation and trial processes in matters 
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of corruption. The Supreme Court has also gone into the essential 

ingredients required to be proved for a conviction under the Act, which 

would assist investigating agencies as well as trial courts in P.V. 

Narasimha Rao v. State. Likewise, in State of Maharashtra v. Mahesh 

G. Jain, the Court highlighted the significance of corroborative 

evidence in trap cases, other than the mere recovery of tainted currency. 

Such judicial pronouncements have gone a long way in developing a 

strong jurisprudence on corruption trials with a balance between 

effective prosecution on the one hand and protecting the rights of the 

accused on the other. 

Other changes to trial procedures were made in the recent amendments 

to the Act, notably those of 2018. For instance, amendment to Section 4 

enhanced jurisdiction of the Special Judges to try of any conspiracy 

under the Act to commit or commit attempt. In the interest of judicial 

efficiency and comprehensive adjudication, this change allow for the 

trial together even when the each aspects of a corruption case are 

preparatory or inchoate offense. Moreover, it also introduced section 

16, which allows for the attachment of property acquired under an 

offence punishable under this Act, thereby enabling the law to assist in 

recovering the proceeds of the corruption.To sum up, its the 

investigation and trial of the cases of corruption under Prevention of 

Corruption Act, 1988 it might be sound simple in providing the 

procedures but they involves various procedural laws, certain 

provisions under the Act and changing interpretation by various 

Judicial from time to time. The legal fabric is designed to facilitate both 

comprehensive investigations and speedy trials, yet this is continuously 

tested by systemic obstacles such as procedural bottlenecks, evidentiary 

challenges, and institutional constraints. The latest amendments to the 

Act are a culmination of these challenges and the relative progress that 

was been achieved to strengthen the anti-corruption legal framework. 

Yet implementing these measures will depend ultimately upon the 

investigating agencies, prosecution authorities and the judiciary as well 

as more general reform of the criminal justice system. 
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Sanction for Prosecution 

The need for obtaining a sanction to prosecute is one of the most 

unique and contentious features of the Prevention of Corruption Act, 

1988. As per this provision, contained in Section 19 of the Act, no court 

would take cognizance of any offense punishable under this Act 

alleged to have been committed by a public servant except with the 

previous sanction of the authority competent to remove the accused 

from office. By including this stipulation in the statute, lawmakers have 

made a considered legislative decision to implement a guarantee in the 

process that is afforded a specific category of victims — namely, 

public servants who are exposed to risks associated with their activities 

and whose prosecution could be malicious and/or vexatious in its 

motives. The idea at the core of it, is that public officials ought to be 

protected from undue harassment, and that public officials can carry out 

their functions free from the pernicious threat of vindictive prosecution. 

However, this clause has been heavily debated ever since with 

opposing sides claiming it acts as an obstacle to the prosecution of 

corrupt officials and delays the handling of corruption cases.Sanction is 

obtained by the investigating agency filing a detailed report of what it 

found with the concerned sanctioning authority — usually, the 

government department or authority in charge of the accused public 

servant, who would also be competent to drop him from his office. This 

report must provide a full account of the allegations, the evidence 

gathered, and the individual crimes committed, for which the 

prosecution is being sought. Then, the sanctioning authority must issue 

its own determination and consider whether the evidence presented 

provides sufficient prima facie evidence to warrant prosecution. Such a 

process will be swift and, as much as possible, driven by factors 

relevant to such a conclusion, especially the existence of a prima facie 

case and not whether there was a full trial with evidence going in, as 

that is the work of the court for the purposes of trial. But in practice, the 

sanction process is often bogged down with multiple layers of 

bureaucratic review, resulting in significant delays in many cases, 
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sometimes ranging from months to years.Through several judgments, 

the judiciary has been instrumental in elucidating and fine-tuning the 

sanction requirement, trying to strike a balance between protecting 

public servants and realizing the formidable task of prosecuting 

corruption. In Vineet Narain v. Union of India, the apex court dealt 

with the question of delay in grant of sanction, prescribing that the 

government has a time period of three months to decide on grant of 

sanction on receipt of the application. This is an important judicial 

move that needs to be made to get the legal sanction process in place 

and corresponding what was doggedly sought by the accused as a resort 

to putting off the prosecution indefinitely. Likewise in Dr. Subramanian 

Swamy vs. Dr. Manmohan Singh, the Court held that that the 

sanctioning authority would only look into whether the material filed 

by a complainant/investigating agency would prima facie disclose 

commission of an offense, and not conduct an enquiry. The intent of 

this clarification was to promote an expeditious sanction process by 

clearly delineating the scope of the sanctioning authority's review as 

the process unfolded. 

The meaning of "competent authority" for granting sanction has also 

undergone a judicial shift. In Mansukhlal Vithaldas Chauhan v. State 

of Gujarat, the Supreme Court opined that the competent authority for 

granting sanction ought to be the authority who is competent to remove 

the public servant as on the date of taking cognizance by the court but 

not on the day the offense is alleged to have been committed. This 

specification in time clarifies and gives the right one for the authority 

to impose a sanction, which clearly reduces administrative confusion 

and adds delays. Additional, in State of Karnataka v. Ameerjan, the 

Court held that the mind of the sanctioning authority must be applied 

to the facts of the case and to the applicable law before granting or 

refusing sanction, stressing that the process of sanction is not a mere 

formality, but is of a substantive nature which needs application of 

mind.The Prevention of Corruption (Amendment) Act, 2018 made 

considerable changes to the sanction regime which were dictated by 
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some of the criticisms levelled against the 1988 law, and while it did 

not implement a complete overhaul, it did transcribe the judicial 

guidance on the sanction regime. The amended Section 19 now 

provides for a time period of three months within which the sanctioning 

authority is required to decide on the request for sanction, extendable 

by a further period of one month, for reasons to be recorded in writing. 

This time limit in the statute — borrowed from the judgment in the 

Vineet Narain case — is an attempt to tackle the chronic slowness in 

the sanction process. The amendment also mandated the sanctioning 

authority to be guided by the principles laid down by Supreme Court in 

several judgments, codifying the principles that had been developed 

through years of jurisprudence into a statutory framework. These 

reforms acknowledge the importance of maintaining the core structure 

of the sanctioning mechanism, despite streamlining its objectives.The 

differentiation between serving and retired public servants is another 

major advancement in the sanction regime. The Supreme Court, in 

State of H.P. [Nishant Sareen], clarified that the requirement of 

sanction would apply even against public servants who have retired 

when the prosecution is sought, provided the alleged offense was 

committed during their tenure. As amended, Section 19(1) now 

provides that in the case of retired public servants, the sanctioning 

authority shall be the authority which would have been competent to 

remove the public servant from service on the date the offense is 

alleged to have been committed. This clarification will help avoid any 

ambiguity regarding the proper sanctioning official for retired officials 

and avoids the possibility of procedural complications and delay in 

such cases.The sanction requirement has been heavily criticized, with 

detractors saying that it imposes an unnecessary obstacle to 

prosecuting corruption cases and that it might obscure corrupt officials 

under bureaucratic delays or political interference. Worrying about this, 

the statistics are somewhat compelling regarding the percentage of 

sanction requests that only get denied or remain in limbo for months. 

Critics also cite examples in which the requirement has been wielded 

as a tool to protect politically connected officials or to negotiate for 
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favorable treatment. The mere inclusion of such a provision is 

perceived by some as creating an impression that public servants are 

given special protection from being prosecuted, eroding public 

confidence in the anti-corruption regime. 

On the other hand, defenders of the sanction requirement make a 

crucial point: It serves a vital function in protecting honest public 

servants from harassment and frivolous allegations that could render 

the government nonfunctional or at least seriously undermine the 

morale of the bureaucracy. They argue that the requirement does not 

actually interfere with legitimate prosecutions, it simply imposes a 

layer of scrutiny to make sure that the cases that get to trial are of 

sufficient merit. Against that background, the recent modifications to 

the system, especially the establishment of statutory timelines and the 

introduction of judicial principles, are a compromise that preserves the 

protective function of sanction while responding to the challenges 

posed by delays and misuse.The requirement of sanction also raises the 

question of what constitute the balance of powers between different 

branches of government in addressing anti-corruption concerns? 

Because, in the United States, the authority to sanction for corruption 

generally rests with the executive branch, this requirement has the 

effect of imposing a major check on the ability of our courts to hear 

corruption cases, and transforming the judiciary into something like an 

executive gatekeeper in corruption cases. You are taught, no less, that 

you must address the subject that the investigation is also political, and 

begs a greater question about institutional design as part of the broader 

anti-corruption institutionalism where there is interplay among State 

governments.And the sanction for prosecution requirement found in 

Section 19 of the Prevention of Corruption Act is, in its essence, a 

procedurally hallowed out barrier to prosecution that is policy driven 

hitherto and which we have said is a ministerial level decision, and this 

is why we have burnt the midnight oil to pen down on a para-passu 

basis all the legal personage integenerationally as men talking to men, 

so as to eliminate the imagined abuses of the public servants, and 
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indeed, all those found in the public sphere or being close to 

power.Eventually, we hope, to find closure and to enjoy justice from 

the same police men who fight in the frontline of against crime, 

gameplaying all international contacts in collusion with press, but one 

which finds a place in the domestic set of laws, as indeed, here is where 

courts come in through the imaginary which exists in our society and 

such courts have been created so as not to be abused or misused for 

political ends using the state machinery, especially against public 

servants, but where the sword of scrutiny against all is not sheathed 

against the other set who envisages themselves as the best servant in 

safe, even looking after the public interest but where a firewall is 

always found in these domains but making sure we do not take our eye 

of the ball and become hack led throughout podcasts on social 

memetics, and this is as we go through these scenarios where indeed, 

on two fronts we are hand tied including the abuses we now talk of. 

Although it has been criticized for creating barriers to effective 

prosecution of corruption, the requirements have been overlaid with 

recent amendments to the law by legislative act and by the courts, with 

the courts being focused on minimising the potential delays in order to 

keep the protective function. Whether these changes lead to more 

equitable and effective sanction processes will also play an important 

role in determining the overall efficacy of India's anti-corruption legal 

framework. 

The Prevention of Corruption Act, 1988 has also gone through a 

significant evolution both through amendments and judicial 

interpretation, consistently revealing ever-evolving perceptions of 

corruption and the demand for integrity from people in public service. 

Of these, the most significant and wide ranging was the Prevention of 

Corruption (Amendment) Act, 2018, which amended the regime 

relating to prevention of corruption in India considerably. This 

redesign, along with several others, was necessitated by India ratifying 

the United Nations Convention Against Corruption (UNCAC) in 2011, 

which necessitated that domestic legislation be brought in line with 
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international standards, as well as domestic doubts on the effectiveness 

of the existing legal framework to deal with new forms of corrupt 

practices. New provisions were introduced in response to perceived 

weaknesses and inefficiencies in the original Act, based on decades of 

implementation experience and responding to critiques of legal experts, 

civil society organizations and international observers.The changes are 

designed to strengthen the Act, fill identified gaps, enhance its 

effectiveness in achieving its objectives, and streamline processes.The 

most significant aspect of the 2018 amendment was the inclusion of 

crimi­nalisation of giving bribe in Section 8 along with punishment of 

both the giver and receiver. The shift from the old regime, which 

recognized only two principal offenders (the recipient and the briber), 

with whom the bribe-giver was considered to be an accomplice or 

abettor was an important alteration in the law. Amended Section 8 

expressly says: A person who gives or promises to give advantage 

undue to another person, intending to induce, whether by wrongful gain 

to himself or to any person, and with intent to induce a public servant, 

whether by one or more public servants, to perform improperly a public 

duty, shall be punishable with imprisonment and fine. It acknowledges 

that corruption is a two-sided transaction, in which effective deterrence 

requires confronting the demand side as well as the supply of bribery. 

However, it was in the amendment that it incorporated after Section 

8(1), Section 8(2), a protective provision whereby a person forced to 

give a bribe could report the matter to law enforcement ie police within 

seven days in gaining immunity from prosecution. This provision 

recognizes practices of so-called coercive bribery and seeks to ensure 

that such individuals report, without fear of the law, in order to create 

an information silod for anti-corruption agencies. 

Another important change is the renaming of the offence of 'criminal 

misconduct' found in Section 13; criminal misconduct is now restricted 

to two forms, namely, where unduly enriched and fraudulent 

misappropriation of property. The earlier form of Section 13 defined it 

more broadly, with clauses on abuse of position and acquiring anything 
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of value without adequate consideration, which critics claimed could 

be misapplied and abused. The amended section 13(1)(a) now clearly 

defines the act of a public servant who, in dishonestly or fraudulently 

misappropriating or otherwise converting to his own use, property 

entrusted to person or in his control. Section 13(1)(b), applies to a 

public servant who intentionally enriches himself illicitly, during his 

term of office. As such, this redefinition now targets more tangible and 

measurable forms of corruption, lending itself to more focused and 

potentially effective prosecutions and limiting the risk of overbroad 

applications of the law.Corporate liability is another key development 

arising from the 2018 amendments. Section 9 also provides that a 

commercial as well as a non-commercial organization can be liable if 

any person who is in the pay of or works for the organization gives or 

promises to a public servant to give any undue advantage, with the 

intention to obtain or retain business or an advantage in the conduct of 

business, for the organization. This provision acknowledges the 

increasing involvement of corporate entities in the corrupt practices 

and aims to provide disincentives for their complicity by encouraging 

companies to adopt vigorous internal controls and compliance 

programs to prevent bribery. Moreover, Section 10 creates individual 

liability on senior management of commercial organizations for crimes 

committed by the organization unless the offender can prove that the 

offense was committed without their knowledge or that they exercised 

due diligence to prevent it. Collectively, these provisions have extended 

the reach of the Act even further from individuals public servants to 

corporate bodies and management, further harmonising the Act with 

global requirements and best practices on anti-corruption statutes. 

The amendments of 2018 also added a timeline for completion of 

trials, addressing the perennial problem of slow courts in corruption 

cases.) Section 4(4) states that the trial for an offence under the Act 

should be completed within two years from the date of filing of the 

case. If that's not not possible, the judge may note reasons and extend 

the period by six months at most, but not to exceed four years in total. 
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This provision responds to an important criticism of the anti-corruption 

legal framework: the delay of trials that often undermine the deterrent 

effect of the law and keep accused individuals in limbo for long periods 

of time. The amendment seeks to create a statutory timeline to make the 

judicial process faster and enhance the efficiency of the law and 

strengthen public confidence in the anti-corruption system.The changes 

have further reinforced the provisions concerning the attachment and 

confiscation of property derived through acts of corruption. A new 

Section 18A has been introduced to provide for attachment of property, 

acquired/obtained by committing an offense under the Act, even before 

trial, so that proceeds of corruption are not wasted or transferred during 

judicial proceedings. Although previously confiscated as an add-on, 

possession of such property could now follow conviction, a significant 

increase in the Act's ability to recover the proceeds of corruption. These 

provisions are in accordance with the growing international recognition 

that effective asset recovery is crucial in any anti-corruption initiative; 

taking away the financial incentives for malicious actions is important 

for effective deterrence. 

The practical effect of these amendments on implementing the Act and 

the extent to which they serve to curb corruption in practice is still 

being ascertained. Although the changes address many of the criticisms 

of the original Act and conform with best practices internationally, 

there are still significant challenges in implementation. Despite initial 

successes of the anti-corruption program, critics say the prosecution of 

corruption cases still faces hurdles including the difficulty of obtaining 

evidence and the use of elaborate methods to hide corrupt transactions 

as well as systemic issues affecting the wider criminal justice system. 

And the success of that anti-corruption framework is inextricably 

linked to the integrity and effectiveness of its institutions, such as 

investigating agencies, prosecution authorities, and the judiciary. 

Hence, the full benefits of the amended Act can only be delivered if 

these institutional capacities and practices are improved at the same 

time.In addition to the 2018 amendments, a few other recent 
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developments have impacted the anti-corruption landscape in India. 

The Lokpal or national anti-corruption ombudsman under the Lokpal 

and Lokayuktas Act, 2013 is an important institutional development 

which complements the Prevention of Corruption Act. The Lokpal has 

also been given the power to conduct investigations into corruption 

scandals involving public functionaries all the way up to senior political 

leadership and thus, fills the gaps in addressing the issues of corruption 

in the upper echelons of the government. Likewise, a number of states 

have set up Lokayuktas, akin to the anti-corruption ombudsmen at the 

state level, thus establishing a decentralized institutional architecture 

for combating corruption at various levels of governance.The judiciary 

further contributed in forming up the anti-corruption legal architecture 

through its interpretation of the Prevention of Corruption Act. The 

Supreme Court, (in) Vineet Narain v. Union of India, gave detailed 

guidelines for the Central Bureau of Investigation (CBI) and the Central 

Vigilance Commission (CVC) to strengthen judicial accountability to 

ensure their independence and effectiveness in investigating corruption 

cases. In a similar fashion, the Court also made significant 

clarifications in Dr. Subramanian Swamy v. Dr. Manmohan Singh on 

the requirement of sanction for prosecution that could potentially make 

this process more efficient. Indeed, these interventions have gone hand 

in hand with legislative reforms, and have helped shape a more 

effective anti-corruption architecture.Technology has also shaped the 

anti-corruption landscape, creating new pressures and opportunities. 

Digital transactions, while creating electronic footprints that can make 

investigations easier to pursue, also create possibilities for corruption 

that are less conventional and perhaps less detectable and provable. On 

the contrary, innovations in technology have facilitated unprecedented 

anti-corruption interventions like e-governance platforms, online 

public service delivery systems and digital record keeping - all of 

which can help to reduce corrupt opportunities by limiting face-time 

between public servants and citizens and enhancing transparency. 

Government initiatives — including Digital India — have included 
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anti-corruption goals as part of wider efforts to use technology to 

improve governance. 

International collaboration in combating corruption has increasingly 

emerged as an important area of focus, with India being a participant in 

many global forums and efforts. The 2018 amendments to the 

Prevention of Corruption Act, which were necessary for India’s 

ratification of the UNCAC in 2011, is but one demonstration of this 

engagement with international anti-corruption standards and practices. 

There are also bilateral and multilateral cooperation mechanisms for 

sharing information, recovering assets, and extraditing corruption 

accused, reflecting the realization that corruption is often international 

in its nature and needs a united international front to combat 

against.Public sensitivity and engagement with anti-corruption issues 

have markedly increased, in part stimulated by prominent corruption 

scandals and underpinned by broadening media coverage and digital 

communication channels. Civil society organizations, whistleblowers, 

and activists have played an important role in reporting corruption and 

calling for stronger measures against it, fueling a more informed public 

discussion. The Whistle Blowers Protection Act, 2014 has yet to be 

fully implemented but it illustrates legislative recognition of the critical 

role of whistle blowers in the anti-corruption struggle and the necessity 

for them to be protected from retaliation.The Prevention of Corruption 

Act has undergone a dynamic process of transformation through 

amendments to the legislation, interpretations by the courts, and 

interactions with developments in the wider anti-corruption ecosystem. 

In particular, the 2018 amendments provide a significant overhaul of 

the legal framework, responding to many of the criticisms of the 

original Act and aligning with international standards. These changes 

may strengthen the effectiveness of the anti-corruption legal framework 

but only to the extent they are implemented well and accompanied by 

better institutional capacities and practices. Thus, the continuous 

evolution of the Act highlights both the nature of changing corruption 
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challenges and the continued responsiveness of the act to adapt to 

combat the various forms of corruption. 

SELF ASSESSMENT QUESTIONS 

Multiple Choice Questions (MCQs) 

1. The principle of "Kompetenz-Kompetenz" in arbitration refers 

to: 

a) Power of the court to appoint arbitrators 

b) Power of arbitrators to rule on their own jurisdiction 

c) Power of parties to choose their arbitrators 

d) Power of arbitrators to award costs 

2. Under the Indian Evidence Act, 1872, which of the following is 

NOT admissible as evidence? 

a) Oral evidence 

b) Documentary evidence 

c) Hearsay evidence 

d) Electronic evidence 

3. Which section of the Information Technology (IT) Act, 2000 

deals with penalties for cyber terrorism? 

a) Section 66 

b) Section 66F 

c) Section 67 

d) Section 69 

4. The Prevention of Corruption (Amendment) Act, 2018 provides 

for: 

a) Mandatory imprisonment for bribe givers 

b) Immunity to bribe givers who report the offense 

c) Reduced punishment for public servants 

d) Elimination of sanction requirement 

5. The time limit for making an arbitral award under the 

Arbitration and Conciliation Act, 1996 (unless extended) is: 
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a) 6 months 

b) 12 months 

c) 18 months 

d) 24 months 

6. Which of the following is NOT a principle under the Indian 

Evidence Act, 1872? 

a) Evidence must be relevant 

b) Hearsay evidence is generally inadmissible 

c) Burden of proof lies with the prosecution in all cases 

d) Best evidence rule 

7. Under the IT Act, 2000, which of the following is responsible 

for issuing Digital Signature Certificates? 

a) Certifying Authority 

b) Controller of Certifying Authorities 

c) Ministry of Information Technology 

d) National Informatics Centre 

8. The Prevention of Corruption Act, 1988 was significantly 

amended in: 

a) 2005 

b) 2013 

c) 2018 

d) 2020 

9. In the context of arbitration, the New York Convention refers to: 

a) Convention on recognition and enforcement of foreign 

arbitral awards 

b) Convention on international commercial arbitration 

c) Convention on appointment of arbitrators 

d) Convention on arbitration procedure 

10. Which section of the IT Act, 2000 deals with child 

pornography? 

a) Section 66 

b) Section 67 
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c) Section 67B 

d) Section 69 

Short Questions 

1. Explain the difference between arbitration and conciliation as 

methods of dispute resolution. 

2. What are the grounds for challenging an arbitral award? 

3. Differentiate between direct and circumstantial evidence with 

examples. 

4. Explain the concept of "presumption" under the Indian 

Evidence Act. 

5. What is digital signature? Explain its legal validity under the IT 

Act. 

6. Describe the major cybercrimes covered under the IT Act, 2000. 

7. What constitutes the offense of "criminal misconduct" by public 

servants under the Prevention of Corruption Act? 

8. Explain the concept of "deemed sanction" for prosecution under 

the Prevention of Corruption Act. 

9. What is the role of a Controller of Certifying Authorities under 

the IT Act? 

10. Explain the concept of "estoppel" under the Indian Evidence 

Act. 

Long Questions 

1. "Arbitration has emerged as a preferred mode of dispute 

resolution in commercial matters." Critically analyze the legal 

framework governing arbitration in India with reference to the 

Arbitration and Conciliation Act, 1996 and its amendments. 

2. Discuss the rules relating to admissibility of evidence under the 

Indian Evidence Act, 1872. Analyze the evidentiary value of 
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electronic records with reference to relevant provisions and 

judicial pronouncements. 

3. Examine the legal framework governing cybercrimes in India. 

Critically analyze the provisions of the Information Technology 

Act, 2000 and suggest measures to strengthen cyber security 

regulations. 

4. "The Prevention of Corruption Act aims to strike a balance 

between protecting honest public servants and punishing corrupt 

ones." Critically examine this statement with reference to the 

2018 amendments to the Act. 

5. Analyze the role of alternative dispute resolution mechanisms in 

reducing the burden on courts. Discuss the challenges and 

prospects of promoting mediation and conciliation in the Indian 

legal system. 
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